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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

i 

1. Where a Federal statute provides that an Indian 
owning restricted property “shall have the right • * • 
to dispose of such property by will, in accordance with 
regulations to be prescribed by the Secretary of the In¬ 
terior: Provided, however , That no will so executed shall 
be valid or have any force or effect unless and until it 
shall have been approved by the Secretary of the Interior 
* * * either before or after the death of the testator,” 
and an Indian executes an alleged will disposing of re¬ 
stricted property, which is approved by the Secretary of 
the Interior after the Indian’s death, is the will a valid 
will if, at the time of its execution, at the time of the 
Indian’s death and at the time of the Secretary’s appro¬ 
val, there were no regulations prescribing the manner in 
which a will disposing of restricted property should be 
executed? 

2. Where an Indian, who is a resident citizen of Okla¬ 
homa, executes, under the Federal statute above referred 
to, a will disposing of restricted property located in Okla¬ 
homa, and later marries, is his w T ill revoked by virtue of 
an Oklahoma statute which provides, in pertinent part, 
that a testator’s will is revoked by his subsequent mar¬ 
riage? 

3. If such a will is not revoked by reason of the Okla¬ 
homa statute, is it revoked upon the testator’s marriage, 
subsequent to the execution of the will, by virtue of a de¬ 
cisional rule of the Secretary of the Interior that a will 
disposing of restricted property is revoked by an act 
“which clearly evidences an intention to cancel or super¬ 
sede the will”? 
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Neoma Homovich, Appellant 

v. I 

Oscae L. Chapman, George Homovich, Maude HoMovnpH 
Red Elk, Bessie Homovich, Eula Sue Homovich and 
Wook-Kah-Nah, Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

I 

This action was brought by appellant to review and set 
aside a decision and order of Oscar L. Chapman, Secretary 
of the Interior, approving an alleged will of appellant’s 
deceased husband, Mer-dah-ke (Herbert Homovich), a full- 
blood Comanche Indian. The court below had jurisdic¬ 
tion under § 10 of the Administrative Procedure Act (60 
Stat. 237, 243 ; 5 U. S. C. § 1009) and Title 28, United 
States Code, § 1331 (62 Stat. 930). Upon their unopposed 
petition (Joint App. 35A), George Homovich, Maude Hom¬ 
ovich Red Elk, Bessie Homovich and Eula Sue Homovich, 
beneficiaries under the will in question, and Wook-kah-nah, 
decedent’s mother, were allowed to intervene as parties 
defendant (Joint App. 36A). On separate motions for 
summary judgment filed by all parties (Joint App. 42A, 
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43A, 44A), a final order was entered granting the motions 
of appellees and denying the motion of appellant (Joint 
App. 44A). Appellant appeals from that order (Joint 
App. 50A). This Court has jurisdiction under 28 U. S. 
C. §§ 1291, 1294 (62 Stat. 929, 930). 

STATEMENT OF THE CASE 

Appellant brought this action to review and set aside 
an order of appellee Oscar L. Chapman, Secretary of the 
Interior, approving an alleged will of appellant’s deceased 
husband, Mer-dah-ke, and ordering distribution of Mer- 
dah-ke’s estate in accordance with such will. The facts 
are set forth in the parties’ pleadings and exhibits thereto 
and are not in dispute. 

Appellant, a white woman, not of Indian blood, is the 
surviving widow of Mer-dah-ke, a full-blood Comanche 
Indian. At the time of the execution of his alleged will, 
and at the time of his death, Mer-dah-ke was an adult 
domiciled resident citizen of Oklahoma and was the owner 
of certain trust and restricted property, real and per¬ 
sonal, located in Oklahoma and having an appraised value 
of $162,464.59 (Joint App. 12A). Such property, how¬ 
ever, was under the general supervision, management and 
control of appellee Chapman, as Secretary of the Interior, 
and could be disposed of by Mer-dah-ke only as author¬ 
ized by Federal legislation. With respect to the disposi¬ 
tion of such property by will, § 2 of an Act of Congress 
approved June 25, 1910, as amended February 14, 1913 
(36 Stat. 856, 37 Stat. 678, 25 U. S. C. $ 373), provided, 
insofar as here pertinent, that: 

“Any persons of the age of twenty-one years hav¬ 
ing any right, title, or interest in any allotment held 
under trust or other patent containing restrictions 
on alienation or individual Indian moneys or other 
property held in trust by the United States shall have 
the right * * * to dispose of such property by will, 
in accordance with regulations to be prescribed by 
the Secretary of the Interior: Provided, however, 
That no will so executed shall be valid or have any 
force or effect unless and until it shall have been ap- 
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proved by the Secretary of the Interior: Provided 
further, That the Secretary of the Interior may ap¬ 
prove or disapprove the will either before or after 
the death of the testator * * V* 

From December 10, 1910, until May 29, 1947, there 
existed detailed regulations of the Department of the In¬ 
terior, issued pursuant to this Act, prescribing the man¬ 
ner in which wills disposing of trust and restricted prop¬ 
erty should be executed. On May 29, 1947, however, the 
then existing regulations were expressly revoked, and no 
similar regulations have since been issued or prescribed 
{infra, pp. 19-23). 

On June 4, 1947, six days after the revocation of the 
regulations referred to, and during the pendency of a 
divorce action brought against him by his then wife, Mer- 
dah-ke executed an alleged will leaving his entire estate 
to collateral relatives (Joint App. 27A-28A). The will 
was written on a printed form supplied by the Depart¬ 
ment of the Interior, and purported to be executed under 
the amended Act of June 25,1910. 

On April 10, 1948, some ten months after the execution 
of Mer-dah-ke’s alleged will, appellant and Mer-dah-ke 
were married, and thereafter lived together as husband 
and wife until Mer-dah-ke’s death without issue on Sep¬ 
tember 30,1948 (Joint App. 4A-5A). 

No provision was made for appellant in Mer-dah-ke’s 
alleged will or by marriage contract, and the will was 
never re-executed or republished (Joint App. 8A). Under 
Oklahoma law, “If, after making a will, the testator mar¬ 
ries, and the wife survives the testator, the will is re¬ 
voked, unless provision has been made for her by mar¬ 
riage contract, or unless she is provided for in the will.” 
84 Okla. St. Ann. § 107. 

Appellant and appellee Wook-kah-nah, Mer-dah-k^’s 
mother, are Mer-dah-ke’s sole surviving heirs-at-law. ;If 
Mer-dah-ke died intestate, appellant and Wook-kah-nah 
are each entitled to one-half of his estate (Joint App. 
11A, 15A). 

On December 14, 1948, pursuant to the Department of 
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the Interior’s procedural regulations relating to the de¬ 
termination of heirs and approval of wills (12 F. R. 3762; 
25 C. F. R. [1949 ed.] §§ 81.0-81.33), the Probate Division 
of the Department’s Office of Indian Affairs initiated the 
customary departmental administrative proceeding to de¬ 
termine Mer-dah-ke’s heirs and to probate and approve 
his alleged will. Appellant appeared and objected to pro¬ 
bate and approval of the will on the grounds that it was 
invalid because it did not comply with departmental regu¬ 
lations, and, if valid, had been revoked by virtue of Mer- 
dah-ke’s marriage to appellant. The Department’s Ex¬ 
aminer of Inheritance determined that Mer-dah-ke “left 
surviving, as his only heirs at law, his wife, Neoma Hom- 
ovich, and his mother, Wook-kah-nah, each of whom would 
be entitled to one-half of his estate in accordance with 
the laws of succession of Oklahoma, if he had died intes¬ 
tate” (Joint App. 11A). The Examiner rejected appel¬ 
lant’s objections to the will, however, and probated and 
approved it. Appellant then filed a petition for a re¬ 
hearing of the Examiner’s order of probate and approval. 
The Examiner denied the petition (Joint App. 14A-17A), 
and appellant appealed to the Secretary of the Interior. 
On December 13, 1949, the Secretary, acting by his Solici¬ 
tor, affirmed the Examiner and ordered Mer-dah-ke’s es¬ 
tate distributed in accordance with his alleged will (Joint 
App. 18A-21A). 

Having thus exhausted her administrative remedies, 
appellant, on January 4, 1950, brought this action to re¬ 
view and set aside the Secretary’s order. Her conten¬ 
tions were—as they still are—first, that Mer-dah-ke’s 
alleged will was void because the amended Act of June 
25, 1910, required wills disposing of trust and restricted 
property to be executed in accordance with regulations 
to be prescribed by the Secretary of the Interior, and 
no such regulations were in effect at the time of the 
execution of Mer-dah-ke’s alleged will or at any subse¬ 
quent time; and, second, if the alleged will was not void, 
then it was revoked by reason of Mer-dah-ke’s marriage 
to appellant after the will was executed. 
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Upon their unopposed petition, George Homoyich, 
Maude Homovich Red Elk, Bessie Homovich and Eula 
Sue Homovich, "beneficiaries under Mer-dah-ke’s alleged 
will, and Wook-kah-nah, Mer-dah-ke’s mother, were al¬ 
lowed to intervene as parties-defendant in support of 
the Secretary’s order (Joint App. 35A, 36A). All of 
the parties then filed their respective motions for Num¬ 
mary judgment (Joint App. 42A, 43A, 44A). After Hear¬ 
ing, the Court below held, as we understand, that Since 
the amended Act of June 25, 1910, provided that no will 
authorized thereby should be valid unless approved by the 
Secretary of the Interior, “the condition precedent to the 
existence of a valid will * * * i s * * * the approval of 
the Secretary” (Joint App. 48A). That being truej the 
Court reasoned, “the determining factor in arriving at 
the validity of the will is the ultimate approval of the 
Secretary,” and “the mere fact that there were inade¬ 
quate or no regulations in effect on the date that the 
will was made would not invalidate the will if the Secre¬ 
tary subsequently approved it” (Joint App. 49A). j Ac¬ 
cordingly, the Court held that since Mer-dah-ke’s will 
had been approved by the Secretary, acting by his Exam¬ 
iner and Solicitor, the will was valid. 

The Court further held that the Act in question placed 
Mer-dah-ke’s will “beyond the reach of the Oklahoma 
statute” relating to the revocation of wills by marriage 
(84 Okl. St. Ann. § 107, supra, p. 3)., and that Mer- 
dah-ke’s marriage to appellant “did not constitute Such 
a clear and positive manifestation of the testator’s intent 
to revoke the will as to justify the Court in declaring, 
as a matter of law, that the will has been revoked” (Joint 
App. 49A). The Court therefore entered a final order 
denying appellant’s motion for summary judgment and 
granting the motions of appellees (Joint App. 44A). Ap¬ 
pellant appeals from that order (Joint App. 50A). 

i 

i 


i 
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STATEMENT OF POINTS 

1. Mer-dah-ke’s alleged will was void because of the 
absence of regulations prescribing the manner in which 
wills disposing of restricted property should be exe¬ 
cuted. 

2. The Secretary of the Interior’s approval of Mer- 
dah-ke’s alleged will did not make it a valid will. 

3. If Mer-dah-ke’s alleged will was valid, it was re¬ 
voked by operation of Oklahoma law upon Mer-dah-ke’s 
marriage to appellant. 

4. If Mer-dah-ke’s alleged will was valid and not re¬ 
voked by operation of Oklahoma law, his marriage to 
appellant effected a revocation of the will by virtue of 
a decisional rule of the Secretary of the Interior that 
such a will is revoked by an “act which clearly evidences 
an intention to cancel or supersede the will.” 

SUMMARY OF ARGUMENT 

Mer-dah-ke had no authority to dispose of his restricted 
property by will except as authorized by Congress. And 
Congress did not, by the amended Act of June 25, 1910, 
confer upon him a general and unlimited right to dis¬ 
pose of such property by will. The authority granted 
by the Act was the limited right to dispose of restricted 
property by will in accordance with regulations there¬ 
after to be prescribed by the Secretary of the Interior. 

The Act therefore was not self-executing. Regulations 
stating what acts or documents would be recognized as 
wills were not only explicitly required, but also neces¬ 
sarily essential, to place into operative effect the limited 
authority granted by the Act. For wills are purely crea¬ 
tures of statute. Congress itself has never defined a will 
or stated how a will must be executed. There is no such 
thing as a common law will or a common law method of 
executing a will, and state law relating to the execution 
of wills has no application here. 

It follows that in the absence of the requisite regula¬ 
tions, there can be no will under the Act—a conclusion 
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in which we are confirmed by the plain language of the 
statute, by its legislative history, by the policy of Con¬ 
gress to require that Indian wills be executed with ap¬ 
propriate and publicly promulgated safeguards and fbr- 
malities, by the existence of the prescribed regulations 
for nearly 40 years, and by the repeated and consistent 
rulings of the Secretary of the Interior that wills not 
executed in accordance with such regulations are void. 

A will executed in the absence of such regulations j is 
also void, and no such regulations existed at, or after, 
the date on which Mer-dah-ke’s alleged will was executed. 
They had been expressly revoked prior to the date of 
the will. 

It is of no consequence that the will was executed on a 
printed form supplied by the Secretary of the Interior 
and in conformity with a Law and Probate Circular 
issued by the Acting Commissioner of Indian Affairs 
after the will had been executed. No regulation requirted 
or even authorized the use of such printed form, and the 
Law and Probate Circular referred to was not a regula¬ 
tion, but a mere intradepartmental bulletin not binding 
upon either the Secretary or the public. 

Mer-dah-ke’s will being void, it was not validated by 
the Secretary’s approval. The authority granted to the 
Secretary with respect to the approval of wills was the 
authority to approve or disapprove a valid will—not to 
breathe life into a void one—its purpose being to enable 
the Secretary to veto, by his disapproval, an improvident, 
unnatural or inequitable testamentary disposition of re¬ 
stricted property. 

If Mer-dah-ke’s will was validly executed, it was re¬ 
voked by operation of 84 Okla. St. Ann. § 107, supra, page 
3, upon Mer-dah-ke’s marriage to appellant. This 
statute is the expression of an irrebutable presumption 
that a man would execute a different will, if any, after 
marriage, his wife surviving him, from the one executed 
before marriage. 

Indians and their property are subject to all the laws 
of the state in which they live except insofar as there 
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is a law of Congress or a regulation of the Secretary 
of the Interior in conflict therewith. There being no law 
of Congress and no regulation of the Secretary of the 
Interior governing or relating to revocation of an Indian’s 
will, the law of Oklahoma applied and effected revoca¬ 
tion. 

Even if the will was not revoked by virtue of the Okla¬ 
homa statute, it was nevertheless revoked by the testa¬ 
tor’s marriage subsequent to its execution. The Secre¬ 
tary of the Interior, Congress and the courts have al¬ 
ways recognized that an Indian’s will can be revoked; 
and the Secretary has established a decisional rule that 
an Indian’s will is revoked by an act of the testator 
“which clearly evidences an intention to cancel or super¬ 
sede the will.” 

All men are presumed to intend the natural conse¬ 
quences of their acts as measured by the law. By legis¬ 
lative acts and judicial decisions it has been practically 
uniformly established that a change in family status, 
such as a man’s marriage subsequent to the execution 
of his will, clearly evidences an intention to revoke the 
will. Under that rule, Mer-dah-ke clearly intended that 
his marriage operate to cancel and supersede his will. 
He therefore died intestate. 

ARGUMENT 

1. Mer-dah-ke’s Alleged Will Was Void 

The act under which Mer-dah-ke owned the property 
here in question made all unauthorized conveyances of 
such property “absolutely null and void.” Act of Feb¬ 
ruary 8, 1887, as amended March 3, 1901, 24 Stat. 389, 31 
Stat. 1085, 25 U. S. C. § 348. A will is a “conveyance” 
within the meaning of the act, and the restricted prop¬ 
erty of Indians may be disposed of by will only if 
authorized by Congress and if the will disposing of 
such property is executed strictly in accordance with 
the requirements prescribed by Congress (see cases cited 
infra, notes 4 and 12, pp. 10, 17). • Mer-dah-ke’s alleged 
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will was not so executed because of the absence of regu¬ 
lations essential to its execution and existence as a valid 
will. 

The statute by which Mer-dah-ke was authorized to 
make a testamentary disposition of his restricted prop¬ 
erty conferred upon him only “the right * * * to dis¬ 
pose of such property by will, in accordance with regu¬ 
lations to be prescribed by the Secretary of the In¬ 
terior.’’ Act of June 25, 1910, as amended, 25 U. S. C. 
§ 373, supra, p. 2. The Act thus plainly requires, as 
the Committee in charge of the bill reported to the House, 
that wills disposing of restricted property be “executed 
in accordance with rules and regulations to be pre¬ 
scribed” by the Secretary of the Interior. H. R. Rep. 
No. 1135 (61st Cong., 2nd Sess., 1910) 2. 1 And in the 
language of the Act itself, only a will “so executed” 
may be approved and validated. As the Supreme Court 
has expressly declared, “the authority to dispose of re¬ 
stricted property by will was limited by the provisions 
of the Act * * * that the will must be ‘in accordance 
with regulations to be prescribed by the Secretary of 
the Interior,’ and that no will ‘shall be valid or have 
any force or effect unless and until it shall have been 
approved’ by that officer. By this language the- intent 
of Congress to exclude the local law and to establish 
the regulations of the Secretary as alone controlling was 
made evident.” Blundell v. Wallace, 267 U. S. 373, 377 
(1925). “And the regulations of the Department are 
administrative of the act and partake of its legal force.” 
Blanset v. Cardin, 256 U. S. 319, 326 (1921). 

Regulations issued pursuant to the Act thus have the 
force and effect of positive law, becoming an integral 
part of the statute. 2 They are binding upon the Secre- 

1 See also Cohen, Handbook of Federal Indian Law (1945) 2Q3- 
204, 231-232; Hanson v. Hoffman , 113 F. 2d 780, 789 (C. C. A. 10, 
1940). 

2 Blanset v. Cardin, 256 U. S. 319, 326 (1921); Lilly v. Grand 
Trunk Western R. R., 317 U. S. 481, 488 (1943); Atchison, T. & 
S. F. Ry. v. Scarlett, 300 U. S. 471, 474 (1937). 
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tary, as well as upon the public. 3 No authority is granted 
to the Secretary to dispense with regulations, or to waive 
compliance with them. On the contrary, the statute hav¬ 
ing provided that wills disposing of restricted property 
shall be executed in accordance with the Secretary’s regu¬ 
lations, by necessary implication it prohibits the execu¬ 
tion of such wills in any other manner. Stephens v. Smith, 
77 U. S. 321, 19 L. ed. 933, 935 (1870). In accordance 
with the well-settled rule applicable to Indian contracts 
and conveyances, the requirements of the Act must be 
strictly complied with. 4 * 6 And the Secretary of the In¬ 
terior has himself repeatedly held that wills not executed 
in accordance with his regulations fail to comply with 
the Act and are void. 3 

In the circumstances, it would seem clear that in the 
absence of regulations specifying the manner in which 
wills disposing of restricted property shall be executed, 
there can be no will under the Act. Certainly Congress 
used the word “will” with reference to some law under 
which the Secretary of the Interior and other interested 
parties could determine how a will must be executed. 
Cf. United States v. Oklahoma Gas Co., 318 U. S. 206, 
210 (1943). For a will is “purely a creature of statute,” c 


3 Nimrod v. Jandron, 58 App. D. C. 38, 40-41, 24 F. 2d 613, 615- 
616 (1928); Chapman v. Sheridan-Wyoming Coal Co., 338 U. S. 621, 
629-630 (1950). 

4 Pueblo of Santa Rosa v. Fall, 273 U. S. 315, 320 (1927); Davis v. 
Williford, 271 U. S. 484, 487-488 (1926); Caesar v. Burgess, 103 F. 
2d 503, 507-509 (C. C. A. 10, 1939). 

3 See, for example, Estate of Ah-teel-thley, Int. Dept. Probate No. 
14445-1946 (May 19, 1950); Estate of Anthony Redhawk, Int. Dept. 
Probate No. 38006-47 (July 1, 1948); Estate of Tomas Arvisa, Int. 
Dept. Probate Nos. 32438-46, 30891-47 (Nov. 14, 1947); Estate of 
Shout At, Int. Dept. Probate No. 11965-45 (Sept. 25, 1946). See 
also Hanson v. Hoffman, 113 F. 2d 780, 789 (C. C. A. 10, 1940). 

6 United States v. Perkins, 163 U. S. 625, 627 (1896); Irving 
Trust Co. v. Day, 314 U. S. 556, 562 (1942); In re Maginn’s Estate, 
278 Pa. 89, 122 A. 264 (1923); Gibson v. Van Sickle, 47 Mich. 439, 
442, 11 N. W. 261 (1882); 1 Page, Wills (3rd ed., 1941) §25; 
Thompson, Wills (3rd ed., 1947) §17; 57 Am. Jur., Wills, §§50, 
217. 


11 


I 

i 

i 

I 

i 

I 


being, by definition, a testamentary act or disposition 
‘‘executed in accordance with the formalities prescribed 
by law.” Thompson, Wills (3rd ed., 1947) §11; 57 Am . 
Jur., Wills, § 2. Since state statutes relating to the exe¬ 
cution of wills have no application here, 7 since therei is 
no such thing as a common law will, and since Congress 
itself neither defined a will, nor prescribed the formalities 
with -which a will should be executed, the law with refer¬ 
ence to which Congress spoke when it used the word 
“will” was obviously law in the form of “regulations to 
be prescribed by the Secretary of the Interior.” 25 
U. S. C. § 373. There is no other source to which one 
may go to determine what constitutes, or how one must 
execute, a valid will of restricted property. 

It follows, w T e submit, that the Act was not self-execut¬ 
ing. It w~as enabling only. Implementing regulations 
were essential to place into operative effect the per¬ 
mission granted an Indian to dispose of restricted prop¬ 
erty “by will, in accordance with regulations to be pre¬ 
scribed by the Secretary of the Interior.” 

That the department of the Interior has itself enter¬ 
tained this view’ for nearly 40 years is evidenced not 
only by the fact that regulations prescribing the manner 
of executing wills of restricted property were continu¬ 
ously in effect from December 10, 1910, to May 29, 1947, 8 9 
but also by the fact that the Department has consistently 
held—and so held as recently as May 19, 1950—that wills 
not executed in accordance with the Secretary’s regula¬ 
tions fail to comply with the Act and are therefore 
void. 0 The situation thus calls for the application of the 
rule that the “construction given to a statute by those 
charged w T ith the duty of executing it is always entitled 

7 Blundell v. Wallace, 267 U. S. 373, 376 (1925); Blanset v. 
Cardin, 256 U. S. 319, 326 (1921); Hanson v. Hoffman, 113 F. 2d 
780, 789 (C. C. A. 10, 1940). We emphasize the word execution . 
The Act in question does not preclude the application of state law 
in respect of revocation. See infra, pp. 26-40. 

8 See notes 15, 16, 17, infra pp. 19-20. 

9 See cases cited in note 5, supra p. 10. 
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to the most respectful consideration,” United States v. 
Moore, 95 U. S. 760, 763 (1877), and “administrative 
practice, consistent and generally unchallenged, will not 
be overturned except for very cogent reasons.” Nor¬ 
wegian Nitrogen Products Co. v. United States, 288 U. S. 
294, 315 (1933). The rule applies with particular force 
where, as here, the statute concerned was enacted at the 
instance of the agency entrusted with its administration, 
United States v. American Trucking Associations, 310 
U. S. 534, 549 (1940), and the agency’s practice re¬ 
flects the “contemporaneous construction” of the act by 
those “charged with the responsibility of setting its 
machinery in motion.” Norwegian Nitrogen Products 
Co. v. United States, supra, 288 U. S. at 315. 

The Department of the Interior is not exempt from 
this rule. On the contrary, it has been expressly held 
that the Department’s consistent construction of a statute 
relating to Indian property is entitled to “great weight,” 
and “is not to be overturned unless clearly wrong.” 
United States v. Jackson, 280 U. S. 183, 193 (1930). 
And the Supreme Court has said of the very statute here 
involved, that “there can be no doubt that the act was 
the suggestion of the Interior Department, and its con¬ 
struction is an assistant, if not demonstrative criterion, 
of the meaning and purpose of the act.” Blanset v. 
Cardin , 256 U. S. 319,326 (1921). 

In addition to the support of the settled practice of 
the Department of the Interior, appellant’s view as to 
the meaning and effect of the amended Act of June 25, 
1910, is confirmed by other authority. 

It has long since been established that, as stated in 
1 Cooley, Constitutional Limitations (8th ed., 1927) 167- 
169: 

“A constitutional provision may be said to be self¬ 
executing if it supplies a sufficient rule by means of 
which the right given may be enjoyed and protected, 
or the duty imposed may be enforced; and it is not 
self-executing when it merely indicates principles, 
without laying down rules by means of which those 
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principles may be given the force of law. • • * 
Rights in such a case may lie dormant until statutes 
shall provide for them * * *.” 

Brown & Co. v. Seay, 86 Ala. 122, 124-125, 5 So. 216, 
217 (1889), is typical of innumerable cases in which this 
rule has been applied. 10 There, the constitution of Ala¬ 
bama provided that all. public printing ‘ ‘ shall be per¬ 
formed under contract, to be given to the lowest re¬ 
sponsible bidder below a maximum price, and under such 
regulations as shall be prescribed by law.” Holding this 
provision not to be self-executing, the court said: 

“The purpose of the provision is to change the 
mode of having the public printing done # * *. ! It 
establishes a principle, but does not provide the 
means requisite to carry it into effect. Doubtlessly 
it was the intention to impose a duty on the General 
Assembly, and to require the enactment of legisla¬ 
tion on the particular subject of the public printing. 
The requirement, however, has only moral force, no 
rule for the enforcement of the duty being provided. 
The provision in terms contemplates and provides 
for supplemental legislation—‘shall be performed 
under contract, and under such regulations as may 
be prescribed by law. 1 Not doing any thing which 
it declares shall be done, it is not self-executing, 
but expends its whole force in commanding legisla¬ 
tive action. Being merely mandatory, it is inoper¬ 
ative until aided by legislation, and is operative only 
to the extent the supplemental legislation imparts 
vitality.” j 

The rule thus applied is not restricted to constitutional 
provisions. 


10 See, for example, Kline v. Burke Construction Co., 260 U. S. 
226, 233-234 (1922); Groves v. Slaughter, 15 Pet. 449, 499-503,; 10 
L. ed. 800, 819-820 (1841) ; United States v. O’Brien, 138 F. 2d 217, 
218 (C. C. A. 7, 1943), cert, denied 321 U. S. 766; O’Connor v. 
Slaker, 22 F. 2d 147, 151 (C. C. A. 8, 1927), appeal dismissed 278 
U. S. 188; Missouri K. & T. Ry. v. Texas & St. L. Ry., 10 F. 497, 
503 (N. D. Tex., 1882); Farmers & Merchants State Bank v. Con¬ 
solidated School District, 174 Minn. 286, 219 N. W. 163, 166 
(1928); State Board of Tax Commissioners v. Holliday, 150 Ind. 
216, 49 N. E. 14, 15 (1898); Chittenden v. Wurster, 152 N. Y. 345, 
46 N. E. 857, 859 (1897); Tuttle v. National Bank of the Republic, 
161 Ill. 497, 44 N. E. 984, 985 (1896). 
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In Adams v. Lang, 239 Mo. App. 1227, 202 S. W. 2d 112, 
123-125 (1947), it was held that where an Executive Order 
of the President required double pay for certain work, 
and directed that all Government contracts be amended 
accordingly, double pay for such work was not payable 
under a contract which was not so amended. 

In Ex Parte Bi-A-Lil-Le , 12 Ariz. 150, 154, 100 P. 450, 
451 (1909), the Secretary of the Interior ordered a Navajo 
Indian confined at hard labor for an indefinite period be¬ 
cause of “reprehensible’’ conduct. Upon the Indian’s 
application for a writ of habeas corpus, the United States 
sought to justify his detention on the ground that under 
the President’s comprehensive authority to issue regula¬ 
tions controlling the conduct of Indian affairs, Indians, as 
wards of the Government, were “subject to administrative 
correction of their conduct as are other wards to the cor¬ 
rection of their guardians.” Rejecting this contention, 
the court said: 

“However salutary in its results and desirable such 
a method of dealing with recalcitrant Indians may be, 
and however long such a system may have prevailed, 
it cannot be sanctioned, unless there is authority for 
it in the acts of Congress. * * * Our attention has 
not been directed to legislation expressly authorizing 
such summary methods. Comprehensive authority is 
conferred upon the President # * # to control the 
conduct of Indian affairs by his regulations; but we 
do not find a general rule or regulation promulgated 
by or under the authority of the President applicable 
in this case. * * * [Hence,] there being no law, rule 
or regulation defining what conduct of Indians shall 
be deemed reprehensible and subject them to correc¬ 
tion, it does not rest in executive discretion to ad¬ 
minister corrective punishment.” 

In Lyons v. Otter Tail Power Co., 68 N. D. 403, 407, 
280 N. W. 192, 193-194 (1938), a North Dakota statute 
provided that on complaint to the Railroad Commission 
concerning “any service performed by any public util¬ 
ity,” and a finding by the Commission that the utility 
“has charged an excessive or discriminatory amount for 
such * * * service, in excess of the schedules, rates and 
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tariffs on file with the commissioners, * * * the commis¬ 
sioners may order that the public utility make due repa¬ 
ration to the complainant. ” There being no schedules, 
rates, tariffs or regulations relating to the extension of 
steam heating mains, plaintiff, a garage owner, and de¬ 
fendant, a public utility, entered into a contract pursuant 
to which defendant extended its steam heating mains to 
plaintiff’s garage, and plaintiff paid defendant part of 
the cost of the extension. Plaintiff then applied to tbe 
Railroad Commission for a reparation order directing 
defendant to return the sum •which plaintiff had paid. 
After hearing, the Commission, in the absence of regula¬ 
tions governing the extension of steam heating mains, 
applied its regulations relating to electric light exten¬ 
sions, and granted plaintiff’s application. Plaintiff then 
sued to enforce his award. Holding that the Commis¬ 
sion’s reparation order was void, the court denied re¬ 
covery, stating: 

“Since no rule had been adopted applying the regu¬ 
lation for electric light extensions to steam exten¬ 
sions, the board had no authority for such action. 
* * # Before the board could order reparation, there 
would have to be established regular schedules, rates, 
and tariffs for the service in question. The repara¬ 
tion order could only be made for such charges as 
the utility made in excess thereof. Since that was 
not done in this case, the board of railroad commis¬ 
sioners had no jurisdiction to make any reparation 
award for the return of money voluntarily paid by 
plaintiff.” 

In United States v. Socony-Vacuum Oil Co., 310 U. S. 150 
(1940), defendants were indicted for having conspired 
to fix prices on gasoline and oil in violation of th£ 
Sherman Antitrust Act. During part of the time in¬ 
volved, the National Industrial Recovery Act permitted 
industrial groups to adopt, with the President’s approval, 
codes of fair competition authorizing agreements fixing 
the prices of commodities. No code authorized the prac¬ 
tices for which defendants were indicted, but defendants 
contended, in substance, that their price-fixing activities 
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were not subject to prosecution because they had been 
undertaken with the knowledge and acquiesence of Fed- 
ral officials. Rejecting this argument, the Court said 
(310 U. S. at 225-227): 

“As to knowledge or acquiesence of officers of the 
Federal Government little need be said. The fact 
that Congress through utilization of the precise 
methods here employed could seek to reach the same 
objectives sought by respondents does not mean that 
respondents or any other group may do so without 
specific Congressional authority. Admittedly no 
approval of the buying programs was obtained under 
the National Industrial Recovery Act • * • which 
would give immunity to respondents from prosecu¬ 
tion under the Sherman Act. Though employees of 
the government may have known of those programs 
and -winked at them or tacitly approved them, no 
immunity would have thereby been obtained. For 
Congress had specified the precise manner and 
method of securing immunity. None other would suf¬ 
fice.” 

In Monson v. Simonson, 231 U. S. 341 (1913), an Indian 
owned allotted land subject to restrictions on alienation 
imposed by the amended Act of February 8, 1887, 25 
U. S. C. § 348—the same Act under which the property 
here in suit was owned by Mer-dah-ke. By an act of 
1905, Congress provided that “the Secretary of the In¬ 
terior is hereby authorized and empowered to issue a 
patent” passing the land to the Indian free of all re¬ 
strictions. Holding void a deed executed by the Indian 
after the enactment of the statute but prior to the issu¬ 
ance of the patent which it authorized, the Court said 
(231 U. S. at 347): 

“We conclude that the restrictions upon alienation 
contained in the act of 1887 were not instantly re¬ 
moved by the act of 1905 but remained in force as 
to this allotment until the Secretary of the Interior, 
in the exercise of the authority conferred by the lat¬ 
ter act, terminated the trust period by issuing the 
final patent passing the fee.” 


17 


i 


i 

i 

! 

i 


These cases, we submit, are controlling here. 11 For 
the act under which Mer-dah-ke owned the restricted 
property involved in the case at bar made all unauthor¬ 
ized conveyances of such property “absolutely null and 
void” (25 U. S. C. § 348). A will is a conveyance under 
the act. 12 And the authority conferred upon Indians 
by the amended Act of June 25, 1910, “to dispose of re¬ 
stricted property by will was limited by the provisions 
of the Act * # * that the will must be ‘in accordance 
with regulations to be prescribed by the Secretary -of 
the Interior.’ ” Blumdell v. Wallace, 267 U. S. 373, 377 
(1925). Congress therefore did not confer upon Indians 
a general and unlimited right of testamentary disposi¬ 
tion. Nor did it lay down the rules—and none exist at 
common law—by means of which the limited right which 
it did confer -was to be exercised. On the contrary, 
Congress explicitly looked to the future establishment 
of such rules in the form of regulations thereafter to be 
prescribed. 

The Act therefore was not definitive legislation, com¬ 
plete in itself. The promulgation of regulations was 
essential to effectuate the purpose of the Act and to the 
exercise of the limited right which it bestowed. Such 
regulations—when they existed—have been referred to 
by the Supreme Court as “proper to * * * the execution 
of the act.” Blanset v. Cardin, 256 U. S. 319, 324 (1921), 
italics supplied. And a testamentary disposition under 
the Act must be 11 made and executed in accordance with 
the regulations * * * of the Secretary of the Interior.” 
Hanson v. Hoffman, 113 F. 2d 780, 789 (C. C. A. 10, 

1940) , italics supplied, and cases cited supra note 5, p. 10. 

11 See also United States v. Borden Co., 308 U. S. 188, 197-202 
(1939); Robertson v. General Electric Co., 32 F. 2d 495, 499-500 
fC. C. A. 4, 1929), cert, denied 280 U. S. 581; United States v. 
District Director of Immigration, 40 F. Supp. 371 (S. D. N. Y., 

1941) . 

12 LaMotte v. United States, 254 U. S. 570, 578-579 (1921); Taylor 

v. Parker, 235 U. S. 42 (1914); Caesar v. Burgess, 103 F. 2d 503, 
507 (C. C. A. 10, 1939). | 
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It follows, we submit, that in the absence of regula¬ 
tions declaring what acts or documents are to be recog¬ 
nized as wills, there can be no will under the Act. The 
right conferred by the Act lies dormant. And this is true 
notwithstanding the fact that the Secretary’s duty to 
prescribe regulations may be mandatory. There are 
remedies for an official’s failure to perform his duty. 
See Addison v. Roily Hill Fruit Products, Inc., 322 U. S. 
607, 622-623 (1944). But treating the duty as if it did 
not exist is not one of them. Cf., United States v. District 
Director of Immigration, 40 F. Supp. 371 (S. D. N. Y., 
1941). 

If appellant’s interpretation of the Act is not correct, 
what meaning is to be assigned to the words “in accord¬ 
ance with regulations to be prescribed by the Secretary 
of the Interior”? And why has the Secretary consist¬ 
ently held invalid wills not executed in accordance with 
regulations existing at the time such wills were executed? 
Where may one go—where may the courts and the Secre¬ 
tary of the Interior himself go—to determine what act 
or document may be treated as a will, and how a will 
must be executed? How is one to know whether oral 
wills are good; whether holographic wills are recognized; 
whether, when and how a will must be signed and "wit¬ 
nessed? No answers exist at common law. For there is 
no such thing as a common law will, or a common law 
method of executing a will. Nor may one go to statutory 
law. For there are no Federal statutes defining wills or 
how’ they may be executed; and state law’ has no applica¬ 
tion to the execution of wills under the Act in question. 
“It is superseded by the Act of Congress and the rules 
and regulations promulgated by the Secretary there¬ 
under.” Hanson v. Hoffman, 113 F. 2d 780, 789 (C. C. A. 
10,1940). 

Surely Congress did not intend to withdraw from the 
wills of Indians the safeguards and formalities with which 
it is the policy of all jurisdictions to surround the exe¬ 
cution of wills in order to insure their genuineness, pre- 
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vent fraud and minimize controversy. 13 It is equally 
obvious that Congress did not intend to confer upon 
the Secretary of the Interior arbitrary and unlimited 
- power to determine case by case whether or not he would 
treat as a will the declaration or document proferred 
as such. The existence of the requirement that wills 
must be “in accordance 1 ’ with the Secretary’s “regula¬ 
tions” plainly precludes the possibility of so interpret¬ 
ing the Act as to admit of these results. Such results, 
moreover, are contrary to the policy of Congress, as 
expressed in other acts dealing with Indian wills, to re¬ 
quire not only that such wills be approved by designated 
public officials, but also that they be executed in accord¬ 
ance with specified law. 14 There is no reason whatever 
to believe that Congress intended to depart from that 
policy here. If, therefore, there were no regulations 
prescribing the manner in which Mer-dah-ke’s will should 
be executed, the will was void. And there were no such 
regulations. 

As heretofore indicated, from December 1, 1910, to 
May 29, 1947, regulations promulgated under both tbo 
original and amended Act of June 25, 1910, prescribed 
the manner in which wills authorized by the Act should 
be executed. 15 But on May 29, 1947—six days prior 'to 

13 As to the policy of the law in general, see Association of Sur¬ 
vivors v. Lamer, 55 App. D. C. 156, 158, 3 F. 2d 201, 203 (1925t); 
In re- Maginn’s Estate, 278 Pa. 89, 122 A. 264 (1923); Frieders v. 
Frieders f Estate, 180 Wis. 430, 193 N. W. 77 (1923); In re Penni- 
man’s Will, 20 Minn. 245, 252 (1873). 

14 See § 23 of the Act of April 26, 1906, as amended May 27, 1908, 
34 Stat. 145, 35 Stat. 315; § 8 of the Act of April 18, 1912, 37 Stat. 
88; § 4 of the Act of June 18, 1934, 48 Stat. 985, 25 U. S. C. § 464; 
Blundell v. Wallace, 267 U. S. 373, 375-376 (1925); Caesar v. Bur¬ 
gess, 103 F. 2d 503, 508-509 (C. C. A. 10, 1939); In re Will of Tiger, 
94 Okla. 103, 221 P. 441, 444 (1923); Garrett Company v. Collins, 
103 Okla. 153, 229 P. 569, 570 (1924): In re Mo-se-che-he’s Estate, 
188 Okla. 228, 107 P. 2d 999, 1001-1002 (1940); Cohen, Handbook 
of Federal Indian Law (1945) 454. Cf. Davis v. Williford, 271 U. S. 
484, 487-488 (1926). 

35 In response to interrogatories filed by appellant (R. 38-40), the 
Secretary of the Interior very kindly compiled and filed a copy of 
every regulation issued under the Act. The first regulations, issued 
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the execution of Mer-dah-ke’s alleged will—the then ex¬ 
isting regulations prescribing the manner of executing 
such wills 16 were expressly revoked, 17 and no similar 
regulations were or have been substituted for them. 

The Secretary of the Interior seemed to concede this 
below’. 18 But he attempted to avoid its fatal effect by 
stating that no such result was intended, and by arguing, 
as we understand, that the existence of a “prescribed’ 1 
printed form of will, upon which Mer-dah-ke’s alleged 
will was executed (Joint App. 27A-28A), and the issuance 
of Law and Probate Circular No. 3661 by the Acting 


October 12, 1910, contained no reference to wills (R. 48-66). On 
December 10, 1910, however, the Secretary issued regulations (R. 
67-68) which provided in pertinent part that a will executed under 
the Act “should conform to the laws of the State in which the Indian 
is domiciled” (R. 68). At all times thereafter until May 29, 1947, 
the Secretary’s regulations contained provisions prescribing the 
manner in -which wills should be executed. See Regulations of June 
18, 1913 (R. 73, 75); Regulations of September 13, 1915 (R. 78, 
98-99); Regulations of June 19, 1923; §§ 32-37 (R. 163, 172-174); 
Regulations of May 31, 1935, §§ 38-45 (R. 193, 205-208; 25 C. F. R. 
[1st ed., 1939] §§ 81.50-81.60, 55 I. D. 263, 275-280). 

10 Regulations of May 31, 1935, §§38-45 (R. 193, 205-208; 25 
C. F. R. [1st ed., 1939] §§ 81.50-81.60, 55 I. D. 263, 275-280). 

17 Regulations of May 29, 1947 (R. 235-244; 12 F. R. 3762; 25 
C. F. R. [1949 ed.] § 81.0 et seq .). The revoking language appears 
in column 1, 12 F. R. at 3763, and on lines 12-13 of R. 236, just 
above “§ 81.0 Definitions,” and reads: “Sections 81.0 to 81.62, in¬ 
clusive, are revoked and the following new sections are substituted 
therefor.” The “Sections 81.0 to 81.62” referred to in the lan¬ 
guage quoted are the regulations of May 31, 1935, cited in note 16, 
supra. 

18 As stated by the Secretary at page 12 of his memorandum to 
the lower court in support of his motion for summary judgment, 
“the regulations now contain only two sections pertaining directly 
to wills, section 81.12 [R. 238; 12 F. R. 3763; 25 C. F. R. (1949 
ed.) § 81.12], requiring that testimony be taken concerning the 
testamentary capacity of the testator and the circumstances sur¬ 
rounding the execution of the will, and section 81.28 [R. 243, 12 
F. R. 3765; 25 C. F. R. (1949 ed.) § 81.28], providing for the 
filing of wills and their inspection by the examiner of inheritance 
during the lifetime of the testator.” To this, we add that neither 
of the sections referred to specifies what acts or documents will 
be recognized as a will, or states the manner in which an instrument 
must be executed in order to be a will. 
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Commissioner of Indian Affairs on July 14, 1947 (Joint 
App. 29A-35A), constituted a sufficient and legal substi¬ 
tute for the regulations required by the Act. These con¬ 
tentions, we submit, are plainly untenable. 

No matter what the Secretary’s intent may have been, 
he is bound by what he said. Reser v. Fleming, 160 F. 
2d 378, 381-382 (Em. Ct. App., 1947), cert, denied $31 
U. S. 827; Booth Fisheries Corp. v. Bowles , 153 F. 2d 
449, 451-452 (Em. Ct. App., 1946). And what he said 
was that his then existing regulations relating to the 
execution of wills were “revoked” (note 17, supra). This 
revocation specifically included the Secretary’s regula¬ 
tion prescribing the use, in certain circumstances, of a 
“printed form [of will] furnished by the Indian Office” 
(Regulations of May 31, 1935, §38, R. 205; 25 C. F. R. 
[1st ed., 1939] §81.50). There was, therefore, at the 
time of the execution of Mer-dah-ke’s alleged will, ahd 
there is now, no printed form of will prescribed by the 
Secretary for use by Indians, and no regulation requiring 
or even authorizing the use of any such form. Hence, 
the validity of Mer-dah-ke’s alleged will is not estab¬ 
lished by the fact that it was executed on a printed form 
supplied by the Secretary. The form has no more legal 
force or effect than a sheet of blank paper obtained from 
the Secretary’s office. 

Equally ineffective is Law and Probate Circular No. 
3661 (Joint App. 29A-35A). It was issued 40 days afier 
the execution of Mer-dah-ke’s alleged will. It was not 
issued, and it has never been approved, by any official 
authorized to prescribe regulations under the Act here 
involved. It was issued by the Acting Commissioner of 
the Office of Indian Affairs, who has no authority what¬ 
ever, statutory or otherwise, to prescribe such regula¬ 
tions (see plantiff’s interrogatory 5 and answer thereto, 
Joint App. 37A-39A). The Circular has not been pub¬ 
lished in the Federal Register, as regulations are re¬ 
quired to be published, 19 and it was not directed to, br 

19 Administrative Procedure Act, § 3 (a), 60 Stat. 238, 5 U. S. C. 
§ 1002 (a). The Department of the Interior recognizes that regu- 
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intended to bind, the public. It was a mere intradepart- 
mental bulletin directed to employees of the Office of 
Indian Affairs, and its sole purpose, as it shows on its 
face, was to inform and instruct them as to their duties 
and responsibilities. 

The Circular was therefore not a “regulation” in any 
sense of the word, 20 and hence was not effective to pre¬ 
scribe the manner in which Indian wills should be exe¬ 
cuted. Cf. Van Dyke v. Commissioner , 120 F. 2d 945, 947 
(C. C. A. 9, 1941). For the statute, as heretofore shown, 
requires such wills to be executed in accordance with 
regulations to be prescribed by the Secretary. And this 
does not mean intraoffice bulletins and memoranda of 
which a court may not take judicial notice, which are not 
binding upon the Secretary and which may be changed 
without notice to the public. It means rules 'publicly pro¬ 
mulgated—rules which prevent arbitrary and discrimi¬ 
natory action by binding the Secretary’ as well as the 
public, and which advise Indians, their heirs, legatees, 
devisees and attorneys in advance of the fact precisely 
what acts or documents are entitled to standing as wills. 
Cf. Merchants Exchange v. Knott, 212 Mo. 616, 111 S. W. 
565, 571 (1908). As the court said of the authority of 
a state racing commission to prescribe regulations for 
the licensing and running of races in State Racing Com¬ 
mission v. Latonia Agricultural Assn., 136 Kv. 173, 187, 
123 S. W. 681,685 (1909): 


lations issued under the Act of June 25, 1910, as amended, are 
‘‘Regulations of a permanent nature and must be printed in the 
Federal Register.” See Joint App. 41A. 

20 At pages 12-13 of his memorandum in support of his motion 
for summary judgment in the lower court, the Secretary charac¬ 
terized the Circular as “being a letter of instructions,” and conceded 
that it “did not have the express approval of the Secretary of the 
Interior.” In addition to this, we point out that the Department of 
the Interior has repeatedly recognized the distinction between pro¬ 
bate circulars and regulations, and the Circular here in question is 
itself so distinguished by its internal reference in Section 1 to “the 
Departmental Regulations promulgated May 29, 1947.” Joint App. 
29A. See also the probate circulars and letters appearing at Joint 
App. 41A-42A and R. 188, 189, 209, 210, 227, 233. 
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“ These officials are not permitted to act arbitrarily, 
or to prescribe dissimilar conditions for similar situ¬ 
ations. When they prescribe their rules and regula¬ 
tions, they are made public records, are open to all 
concerned, must precede any act refusing or granting 
licenses, may be altered or amended from' time to 
time, so long as they have bearing on the future 
only and are of general effect. ‘Rules and regula¬ 
tions,’ as the term is employed in the statute, im¬ 
plies uniformity, publicity, and the establishment of 
standards by which applicants or licensees may know 
in advance upon what conditions the license may be 
granted, or will be withheld or revoked. ’’ 

If, immediately after the passage of the Act here in 
question and before the Secretary of the Interior had 
had an opportunity to prepare and issue regulations pre¬ 
scribing the manner in which wills authorized by the Act 
should be executed, Mer-dah-ke had executed a will and 
died, we take it that no one would contend that such w^ill 
was good. The alleged will in the case at bar stands pn 
precisely the same footing. 

i 

l 

2. Mer-dah-ke’s Alleged Will Was Not Validated by the 
Secretary of the Interior’s Approval 

The Court below held that under the amended Act of 
June 25, 1910 (supra p. 2), the sole “condition prece¬ 
dent to the existence of a valid will * * * i s * * * the 
approval of the Secretary of the Interior,” and Mer-dah- 
ke’s “will, having been approved by the Secretary of the 
Interior, is a valid will” unless revoked by Mer-dah-ke’s 
marriage (Joint App. 48A). Accordingly, the court con¬ 
tinued, “the mere fact that there were inadequate or no 
regulations in effect on the date that the will was made 
would not invalidate the will if the Secretary subse¬ 
quently approved it” (Joint App. 49A). We submit that 
the Court erred. 

If, as we believe we have shown, Mer-dah-ke’s alleged 
will was void because of the absence of the requisite regu¬ 
lations prescribing the manner in which it should be exe¬ 
cuted, it follows as matter of course that the will was 
not made valid by the Secretary’s approval. For it has 
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been repeatedly held that statutes permitting the aliena¬ 
tion of restricted property by Indians subject to the ap¬ 
proval of designated public officials—including the Secre¬ 
tary of the Interior—do not confer upon such officials the 
power to validate a void, revoked or unauthorized con¬ 
veyance. 21 

In addition to this, the lower court’s interpretation of 
the statute is contrary to the plain language and pur¬ 
pose of the Act, and in conflict with the Secretary of the 
Interior’s own long established construction of it. 

In words which seem too clear to be misunderstood, 
the Act permits restricted property to be disposed of 
“by will, in accordance with regulations to be pre¬ 
scribed by the Secretary of the Interior: Provided, 
however, that no will so executed shall be valid or have 
any force or effect unless and until it shall have been 
approved by the Secretary” (25 U. S. C. § 373) Congress 
did not, by this language, confer upon Indians a general 
right of testamentary disposition, but only the limited 
right to execute a will “in accordance with regulations.” 
And, in the words of the Act, only a will “so executed” 
was subject to approval and validation by the Secretary. 

The statute therefore established, not one, but two 
conditions precedent to a valid will, namely, that it be 
executed in accordance with safeguards and formalities 
to be publicly prescribed in advance of its execution, 
and that it be approved by the Secretary. 22 The pur¬ 
pose of the first condition was to insure the genuineness 


21 Mott v. United States, 283 U. S. 747. 751-752 (1931); Davis 
v. Williford, 271 U. S. 484. 487 (1926); Jennings v. Wood, 192 F. 
507, 508 (C. C. A. 8, 3 911); In re Mo-se-che-he’s Estate, 188 Okla. 
228, 107 P. 2d 999, 1001-1002 (1940); Soderstrom v. Bonner, 180 
Okla. 355, 71 P. 2d 117 (1937), cert, denied 302 U. S. 718; In re 
Revard’s Estate, 178 Okla. 524, 63 P. 2d 973, 976 (1936). See also 
Cohen, Handbook of Federal Indian Law (1945) 454. 

22 Blundell v. Wallace, 267 U. S. 373, 377 (1925); Blanset v. 
Cardin, 256 U. S. 319, 326 (1921); Hanson v. Hoffman, 113 F. 2d 
780, 789 (C. C. A. 10, 1940); H. R. Rep. No. 1135 (61st Cong., 2nd 
Sess., 1910) 2; Cohen, Handbook of Federal Indian Law (1945) 
203-204, 231-232. 
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of wills, prevent fraud, minimize controversy and pre¬ 
clude arbitrary and discriminatory action on the part of 
the Secretary in determining the validity of wills. The 
second condition is identical in substance with similar 
conditions appearing in all statutes relating to the dispo¬ 
sition of the restricted property of Indians; and it has 
been held in innumerable cases that the purpose of re¬ 
quiring approval of Indian conveyances is to protect 
Indians and their heirs from their own improvidence, and 
from the overreaching of others, by permitting the Sec¬ 
retary of the Interior, or other designated public official, 
to veto by his disapproval an unnatural, inequitable or 
fraudulently induced conveyance. 23 

The approval provision of the Act was explained on 
the floor of the House of Representatives as having an 
“equitable purpose”, as permitting the Secretary—and 
the Commissioner of Indian Affairs as well under the 
original Act—to disapprove a will which gave an In¬ 
dian’s estate “to some person who ought not to have it,” 
or, for any other reason, was “not satisfactory” (45 
Cong. Rec. 5812). It was expressly stated that the 
power granted to the Secretary was not the “power to 
compel the Indian to make a proper will,” but only to 
“revoke the will if he did not make a proper” one 

i 

_ _ ! 

23 Mott v. United States, 283 U. S. 747, 751 (1931); Davis p. 
Williford, 271 U. S. 484, 487 (1926); LaMotte v. United States, 
254 U. S. 570, 576 (1921); Anicker v. Gunsburg, 246 U. S. 110, 119 
(1918); Pickering v. Lomax, 145 U. S. 310, 316 (1892); Jennings 
v. Wood, 192 F. 507, 508 (C. C. A. 8, 1911). See also the Secre¬ 
tary’s regulations of December 10, 1910, at R. 67-68; Regulations 
of June 18, 1913, at R. 74-75; Regulations of June 19, 1923, § 35, 
at R. 173; Regulations of May 31, 1935, § 41 at R. 206, 25 C. F. R. 
(1st ed., 1939) § 81.53, 55 I. D. at 278; Law and Probate Circular 
No. 3661, § 14, at Joint App. 33A, all of which provide, in substance, 
that when a will disposes of property in favor of persons who woujd 
not otherwise inherit, the testator’s reasons for disinheriting his 
natural heirs should be ascertained. Paragraph 2 of the Secretary’s 
“Instructions to Field Officers,” appearing on the back of his 
printed form of will, is to the same effect. It states, “Inquire care¬ 
fully into the immediate family of testator. If a husband, wife, 
child or grandchild who is an heir is given nothing, the reason 
must be set out.” Joint App. 28A. 
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{ibid., italics supplied). This is precisely the manner 
in which the Secretary of the Interior has himself always 
construed the Act, as evidenced by his repeated rulings 
that wills not executed in accordance with his regulations 
are void and may not be approved, and by his long estab¬ 
lished practice of approving a will as to form only during 
the testator’s lifetime, withholding consideration of the 
will for final approval until after the testator’s death. 24 

The court below stands alone in ruling that the ap¬ 
proval of the Secretary of the Interior breathes life 
into a void will, and no such construction of the Act in 
question was advocated either by the Secretary or by 
the interveners. The ruling, we submit, was erroneous. 

3. If Valid, Mer-dah-ke’s Will Was Revoked by Opera¬ 
tion of Oklahoma Law Upon His Marriage to Ap¬ 
pellant 

If the Court should hold that Mer-dah-ke’s wdll was 
validly executed despite the absence of implementing 
regulations specifically required by Congress, appellant 
is still entitled to prevail because in that event Mer- 
dah-ke’s will was revoked by his marriage to appellant 
after the will was executed. 

The Solicitor’s opinion (Joint App. 1SA-21A) is based 
on the incorrect assumption that the question presented 
is one as to which there is a conflict between Federal 
law and Oklahoma law. Appellant concedes that if such 
a conflict existed, Federal law would prevail. But there 
is no conflict. The question involved is how an Indian’s 
will, if executed pursuant to the amended act of June 
25, 1910, may be revoked. On that subject Congress has 
enacted no legislation and the Secretary has prescribed 
no regulations. 


24 Regulations of May 31, 1935, § 43 at R. 207, 25 C. F. R. (1st 
ed., 1939) § 81.55, 55 I. D. at 279; Regulations of May 29, 1947 
§$ 81.12, 81.28 at R. 238, 243, 25 C. F. R. (1949 ed.) §§ 81.12, 81.28, 
12 F. R. at 3763, 3765; Law and Probate Circular No. 3661, § 12, 
at Joint App. 32A; Cohen, Handbook of Federal Indian Law (1945) 
n. 271, p. 111. 
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Mer-dah-ke was a member of the Comanche tribe of 
Indians. He was born, lived and died in Oklahoma Ter¬ 
ritory and the State of Oklahoma. His property is lo¬ 
cated in that state. He was a citizen of the United 
States and of the State of Oklahoma. 25 He was subject 
to the laws of Oklahoma and entitled to the equal pro¬ 
tection and enjoyment of its laws, civil and criminal. 20 
Except insofar only as Congress specifically otherwise 
provided, Mer-dah-ke could transact any business, and 
buy and sell property as could any other citizen, pf 
the State, 27 and he could bequeath and devise his prop¬ 
erty as could any other citizen. 28 

Under Oklahoma law a person cannot by will dispose 
of any property which he could not encumber or convey 
while living, except that a homestead may be devised to 
a spouse. 20 This limitation is common to the statutes 
of most states. 

In order to remove this inhibition and thus put the 
Indian on an equality with other citizens, Congress en¬ 
acted the amended Act of June 25, 1910, 25 U. S. C. § 373, 
supra, page 2. 

In the program of dissolving the various tribes and 
integrating the Indian into the general citizenship, Con¬ 
gress had previously applied state laws of descent and 

25 U. S. Const. Amendment XIV, § 1; 8 U. S. C. § 601; Coheri, 
Handbook of Federal Indian Law (1945) 158, 156-157. 

20 Oklahoma Enabling Act, 34 Stat. 267, §§ 3, 21; U. S. Const. 
Amendment XIV, § 1; United States v . Hester, 137 F. 2d 145, 147 
(C. C. A. 10, 1943) (“Indians residing in Oklahoma are citizens of 
that State, and they are amenable to its civil and criminal laws.”). 

z 'Cox v. Smith , 171 Okla. 567, 43 P. 2d 439, 441, 442 (1935)j; 
United States v. Sands, 94 F. 2d 156, 162 (C. C. A. 10, 1938)j; 
LaMotte v. United States, 254 U. S. 570, 580, 65 L. ed. 410, 414 
(1921). 

28 Taylor v. Parker, 235 U. S. 42, 44, 59 L. ed. 121, 123 (1914) j; 
Blundell v. Wallace, 267 U. S. 373, 376, 69 L. ed. 664, 665 (1925);. 

29 84 Okla St. Ann. § 44, “Every estate in property may be dis¬ 
posed of by will * * * provided, further, that no person shall by 
will dispose of property which could not be by the testator alienated> 
encumbered or conveyed while living, except that the homestead 
may be devised by one spouse to the other.” 
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distribution to the lands held under trust patent by 
Indians of Mer-dah-ke’s status. 30 As a part of the 
same statute containing the enabling will section, 25 
U. S. C. § 373, Congress provided in what is now 25 
U. S. C. §372 that “When any Indian to whom an allot¬ 
ment of land has been made, or may hereafter be made, 
dies before the expiration of the trust period and 
before the issuance of a fee simple patent, without 
having made a will disposing of said allotment as here¬ 
inafter provided, the Secretary of the Interior, upon 
notice and hearing, under such rules as he may pre¬ 
scribe, shall ascertain the legal heirs of such decedent.” 

It will be noted that the notice and hearing must be 
conducted under such rules as the Secretary may pre¬ 
scribe, and that the Indian may dispose of his property 
by will in accordance with regulations to be prescribed 
by the Secretary. Congress did not itself enact a law 
of inheritance, but adopted the state law of inheritance. 31 
Neither did Congress enact a law of wills; it passed the 
enabling act on the subject and delegated to the Secretary 
of the Interior the authority to prescribe regulations 
on the law of wills. 

Neither the Act itself nor the regulations of the Secre¬ 
tary cover the entire field of the law of wills. In the 
lower court the Secretary contended, and in this Court 
he will doubtless again contend, that whether or not there 
were regulations in force when the will was executed, or 
even if the Secretary had never prescribed any regulations 
on the subject, Mer-dah-ke could have executed his will 
by force of the statute itself. When the Secretary makes 
this contention he necessarily takes the position that in 
the absence of any law of Congress on how a will is to 
be executed, published and interpreted, and in the absence 
of any regulations thereon, resort can be had to some 
law to determine what is a will. And that law is and 

30 Act of February 8, 1887, 24 Stat. 389, as amended March 3, 
1901, 31 Stat. 1085, 25 U. S. C. § 348. 

31 Act of June 25, 1910, 36 Stat. 855, as amended March 3, 1928, 
45 Stat. 161, and April 30, 1934, 48 Stat. 647, 25 U. S. C. § 372. 
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must be state law—there is no other law to which resqrt 
may be had. 

If it be contended by appellees that state law will 
supply the requirements for the execution, publication 
and interpretation of a will when there is no Federal 
law on the subject, by the same reasoning state law will 
supply the measuring stick on what constitutes revocation 
of a will when there is a total absence of Federal law 
and regulations on that subject. 

The Supreme Court, in Blanset v. Cardin, 256 U. S. 
319, 326, 65 L. ed. 950,954 (1921), says: | 

“A will existing, the allotment is disposed of by 
it. A will not existing—either not executed, or, if 
executed, cancelled, there is intestacy, and the state 
laws of descent and distribution obtain. ’ ’ 

That the Secretary of the Interior himself acknowl¬ 
edges this as being true is beyond question. For despite 
the fact that he has never issued any regulatons pre¬ 
scribing hoiv an Indian’s will may be revoked, he has al¬ 
ways recognized that it may he revoked. In the very 
first will regulations issued under 25 U. S. C. § 373, the 
Secretary provided that “The Indian should be advised 
that the filing and approval of his will will not prevent 
its revocation by the testator .” Regulations of December 
10, 1910, R. 68, italics supplied. In § 37 of the regula¬ 
tions issued June 19, 1923 (R. 174), and in § 43 of the 
regulations issued May 31, 1935 (R. 207, 25 C. F. R. 
rist ed., 1939] § 81.55* 55 I. D. 263, 279), the Secretary 
provided that, except in rare cases, no action other than 
approval as to form would be taken on an Indian will 
until after the death of the testator, and that wills should 
be retained by Indian superintendents until the Indian’s 
death, “when the will should be resubmitted for considers 
ation unless the Indian in the meantime should execute 

i 

another will or otherwise revoke it .” Italics supplied. 

The Secretary’s Solicitor in his official opinion in the 
case at bar stated that “Of course, the right conferred 
on an Indian by the Congress to dispose of his restricted 
or trust property by will necessarily carries with it, by 
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implication, the right to revoke such a will at any time 
during his lifetime.” Joint App. 21A, italics supplied. 
Yet neither Congress nor the Secretary has said what 
would constitute a revocation and result in intestacy. In 
the circumstances, both Congress and the Secretary neces¬ 
sarily accepted state law as governing the subject. For 
all the courts of the nation, both Federal and state, apply 
state law to the affairs and property of Indians when 
there is no statutory Federal law on the subject. In 
every right, privilege or duty of Mer-dah-ke personally 
and with reference to his property, when there was no 
act of Congress on the subject, he and his property 
were governed by the law of the State of Oklahoma. 

The Indian, or the Federal Government in his behalf, 
invokes the jurisdiction of the courts of the country, both 
Federal and state, for the enforcing of the Indian’s rights 
and the redressing of his wrongs, resorting to state law, 
if there be no Federal law applicable. If this were not 
true, the Indian citizens of America would be denied the 
major portion of their rights and denied the opportunity 
to redress the major portion of their wrongs. The In¬ 
dian would be the most forgotten man in our nation. He 
could not recover for damages to his person or his prop¬ 
erty, nor could he alter his family status, for there is no 
statute of Congress providing how he can be married or 
how an improvident marriage can be dissolved. 

As previously noted. Congress has not itself enacted 
laws of inheritance or descent and distribution for the 
restricted members of the Comanche and other tribes. 
It did, by § 5 of the Act of February 8, 1887, 24 Stat. 
389, as amended March 3, 1901, 31 Stat. 1085, 25 U. S. C. 
$ 348, provide that state laws of descent and partition 
shall apply to the restricted lands of Indians. And when 
Congress did that, the state statutes “become laws of 
the United States as though originally enacted by Con¬ 
gress.” Joines v. Patterson , 274 U. S. 544, 549, 71 L. 
ed. 1194,1197 (1927). 

While Congress has never provided what acts or con¬ 
duct on the part of an Indian will revoke his will, the 
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law of Oklahoma, 84 Okla. St. Ann. § 107, provides that: 

“If, after making a will, the testator marries, and 
the wife survives the testator, the will is revoked, 
unless provision has been made for her by marriage 
contract or unless she is provided for in the will.’: 

This statute, by its terms, shows that it is not only a 
rule of positive law, but that it is also a rule of evi¬ 
dence by which to measure the intention of the testator 
after his marriage, and until the date of his death, if 
his wife survives him. And it is elementary law that in 
order to be the will of a testator, a testamentary dispo- 
sition must reflect the mind and intention of the testator 
in relation to the matters covered by its language at 
the time of his death. 

By another statute of Oklahoma, 84 Okla. St. Ann. 
$101, a will may be revoked by (1) a subsequent will; 
(2) a written instrument declaring revocation and exe¬ 
cuted with the same formalities as a will; (3) by burn¬ 
ing, tearing, cancelling, obliterating, or destroying the 
will, with the intention and for the purpose of revoking it. 

In considering whether a will had been revoked in toto 
by a subsequent will not containing a specific revocation 
clause, by a written instrument not a will, or by burn¬ 
ing, tearing, cancellation, obliteration or destruction, the 
Secretary would be compelled to resort to state law fo 
make his determination, since there is no law of Congress 
or regulation of the Secretary on the subject. And when 
resort had been made to the state law, it would goverp. 
Likewise, since there is no act of Congress and no regu¬ 
lation of the Secretary by which to determine what evi¬ 
dentiary effect subsequent marriage has with reference 
to a previously executed will, resort must be had to state 
law' on that subject. For every law of the state in whicji 
an Indian lives, if there be no act of Congress in conflict 
therewith, applies to and governs the Indian and his 
property. And there is no conflict between Federal law 
and the Oklahoma statute on revocation of walls by sub- 
senuent marriage, because there are no Federal statutes 
and no regulations of the Secretary with which the Okla¬ 
homa statue could conflict. 
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The Examiner of Inheritance recognized the fact that 
Mer-dah-ke’s subsequent marriage had revoked his will as 
to some of his property. In the order approving the 
will the Examiner said that Mer-dah-ke 

“left surviving, as his only heirs at law, his wife, 
Neoma Homovich, and his mother, Wook-kah-nah, 
each of whom would be entitled to Y 2 of his estate 
in accordance with the laws of succession of Okla¬ 
homa, if he had died intestate. * * * 

“The records show that the decedent left unre¬ 
stricted property in which, no doubt, the surviving 
wife will share.’’ Joint App. 11 A, 12A. 

The Examiner’s report, which the Solicitor for the 
Secretary approved, thus recognizes that Mer-dah-ke’s 
will had been revoked as to some of his property. But 
the instrument is a unit. It purports to dispose of all 
of Mer-dah-ke’s property. At his death it was either 
the expression of his intention, and therefore his will, 
or it was not the expression of his intention, and there¬ 
fore not his will. Since it is admitted and recognized 
that it is no longer the expression of his intention as to 
some of his property because it had been revoked, it neces¬ 
sarily follows that it is not in any respect the expression 
of his intention and that it has therefore been revoked 
in toto. 

In § 81.20 of his regulations of May 29, 1947, 12 F. R. 
3764, 25 C. F. R. (1949 ed.) § 81.20, R. 241, the Secre¬ 
tary provided that: 

“When the record in any estate discloses that 
there is a presumption of death of an Indian by 
reason of his unexplained absence over the statutory 
period of years, the record shall be transmitted to 
the Commissioner for decision.” Italics supplied. 

There is no general act of Congress, or special act re¬ 
lating to Indians, establishing a presumption of death. 
There is such an act applying to the pension laws as ad¬ 
ministered by the Veterans’ Administration. 29 Stat. 
57, 38 U. S. C. § 32. It is obvious, however, that the 
Secretary in § 81.20 of his regulations was not referring 
to the pension law or to the Veterans’ Administration, 
but that he referred to, and adopted, the law of the state 


33 


! 


i 
| 

i 
! 

in which the Indian’s property was located as a con¬ 
trolling rule of evidence. 

In § 81.7 of the same regulations the Secretary again 
recognizes state law by providing that interested parties 
may appear by attorneys admitted to practice in the state 
where the hearing is held, and that the “Attorneys will 
be required to adhere to the rules of evidence of the 
State in which the evidence is taken” (italics supplied). 
Since 84 Okla. St. Ann. § 107 is a rule of evidence estab¬ 
lishing a conclusive presumption that a testator intends 
that his will be cancelled or revoked by his subsequent 
marriage, his wife surviving him, the Secretary and his 
Solicitor should be bound by the Secretary’s requirement 
to adhere to this state rule of evidence. 

We cite these as samples of the general rule that when 
there is no law of Congress on an entire subject, or on 
any part of a subject, and there is a state law on the 
subject, or a part of the subject, resort will be had to 
state law and state law will govern. This principle has 
been uniformly recognized by the courts in litigation 
under the commerce clause, under the bankruptcy law, 
imder the law of weights and measures, patents, Indian 
affairs generally, and a multitude of other subjects. And 
the Department of the Interior recognizes and applies 
state laws in its administration of Indian affairs. With¬ 
out doing so, the Department could not operate. 

The power of Congress to regulate commerce wit(i 
foreign nations, among the several states, and with thfe 
Indian tribes, is given as a unit in Article 1, § 8, SuU- 
division 3 of the Constitution. The same rules should 
therefore apply to Indian legislation as those applicable 
to legislation concerning foreign and interstate commerce. 

In the commerce cases, where the particular subject$ 
do not require the application of a general or uniform 
system, state legislation will control in the absence of a 
conflicting act of Congress. This is especially true when 
Congress occupies only part of the field. Although Con¬ 
gress has the authority to legislate with reference to 
commerce and with reference to Indians, it is not com4 
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pelled to occupy the entire field. 

In Cooley v. Board of Wardens, 12 How. 299, 13 L. ed. 
996 (1851), the rule is expressed in a syllabus as fol¬ 
lows: 

“The power to regulate commerce includes various 
subjects, upon some of which there should be a uni¬ 
form rule, and upon others different rules in different 
localities. The power is exclusive in Congress in the 
former, but not so in the latter class.” 

In Townsend v. Yeomans, 301 U. S. 441, 81 L. ed. 1210 
(1937), we find the following expression of the rule set 
forth in a syllabus: 

“Congress may circumscribe its regulation and 
occupy a limited field, and the intent to supersede 
the exercise by the State of its police power as to 
matters not covered by the Federal legislation is not 
to be implied unless the latter, fairly interpreted, is 
in actual conflict with the state law. ’ ’ 

In KeUy v. Washington, 302 U. S. 1, 9-10, 82 L. ed. 3, 
10 (1937), the Court said: 

“Under our constitutional system, there necessarily 
remains to the States, until Congress acts, a wide 
range for the permissible exercise of power appro¬ 
priate to their territorial jurisdiction although in¬ 
terstate commerce may be affected * * *. There is 
no constitutional rule which compels Congress to 
occupy the whole field. Congress may circumscribe 
its regulation and occupy only a limited field. 
When it does so, state regulation outside that lim¬ 
ited field and otherwise admissible is not forbidden 
or displaced. ’ ’ Italics supplied. 

The Court in that case, quoting from previous opinions 
of the same Court in other cases, says, 302 U. S. at 12: 
“the intent to supersede the exercise by the State 
of its police power as to matters not covered by the 
Federal legislation is not to be inferred from the 
mere fact that Congress has seen fit to circumscribe 
its regulation and to occupy a limited field. In 
other words, such intent is not to be implied unless 
the act of Congress fairly interpreted is in actual 
conflict with the law of the State. * * * 

“The purpose of Congress to supersede or exclude 
state action against the ravages of [communicable 
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diseases of cattle] is not lightly to be inferred. The 
intention so to do must definitely and clearly ap¬ 
pear.’ ’ 

In Atchison, T. & S. F. Ry. v. Railroad Commission, 
283 U. S. 380, 392-393, 75 L. ed. 1128, 1137 (1931), the 
Court said: 

“The principle thus applicable has been frequently 
stated. It is that the Congress may circumscribe its 
regulation and occupy a limited field, and that the 
intention to supersede the exercise by the state of 
its authority as to matters not covered by the 
Federal legislation is not to be implied unless the 
act of Congress fairly interpreted is in conflict with 
the law of the state .’ 9 

These cases are highly persuasive here. Congress has 
never made its legislation on Indian matters uniform 
throughout the Indian population. Sec. 373 of 25 U. S. C. 
is not of uniform application; the Five Tribes and the 
Osage tribe in Oklahoma are excluded from its operation. 
Sec. 339 of 25 U. S. C. provides that nine specified sec¬ 
tions of Indian legislation shall not extend to ten tribes 
in Oklahoma or to the Senecas in New York or to certain 
tribes in Nebraska. It is common knowledge that Con¬ 
gress has failed to pass Indian legislation on many sub¬ 
jects and on many subdivisions of other subjects, and 
resort is made to state law’ in order to fill in these gaps 
for the purpose of protecting the Indian and governing 
his personal and property rights and obligations. 

In a case involving the subject of taxation, Surplus 
Trading Co. v. Cook, 281 U. S. 647, 651, 74 L. ed. 1091, 
1094 (1930), in holding that property within military 
reservations is subject to state law, the Court said: 

“A typical illustration is found in the usual In¬ 
dian reservation set apart within a State as a place 
where the United States may care for its Indian 
wards and lead them into habits and ways of civilized 
life. Such reservations are part of the State within 
which they lie and her laws, civil and criminal, have 
the same force therein as elsewhere within her limits, 
save that they can have only restricted application 
to the Indian wards. ’ ’ Italics supplied. 

Similar holdings are found with reference to the sub- 
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ject of bankruptcy. 

In Ogden v. Saunders, 12 Wheat. 213, 6 L. ed. 606 
(1827), in the syllabus the Court says: 

“The power of Congress ‘to establish uniform laws 
on the subject of bankruptcies throughout the United 
States,’ does not exclude the right of the States to 
legislate on the same subject, except when the power 
is actually exercised by Congress, and the State laws 
conflict with those of Congress.” 

In Butler v. Goreley, 146 U. S. 303, 314, 36 L. ed. 981, 

986 (1892), the Court said: 

“The repeal of the bankruptcy act of the United 
States removed an obstacle to the operation of the 
insolvency laws of the State, and did not render neces¬ 
sary their reenactment.” 

In International Shoe Co. v. Pinhus, 278 U. S. 261, 
265,73 L. ed. 318, 320 (1929), the Court declared: 

“The general rule is that an intention wholly to 
exclude state action will not be implied unless, when 
fairly interpreted, an Act of Congress is plainly in 
conflict with state regulations of the same subject.” 

On the subject of the power of Congress to regulate 
weights and measures, in the case of Weaver v. Fegely, 
29 Pa. St. 27, 28-29, 70 Am. Dec. 151, 152 (1857), the 
court asserted: 

“But it seems to be thought, by the plaintiff in 
error, that the mere grant of the power to Congress, 
although not exercised by that body, extinguishes it 
in the states. This is contrary to the rule of construc¬ 
tion adopted by all approved authorities.” 

In Williams v. Samdles, 93 Ohio St. 92, 112 N. E. 206, 
(1915), writ of error dismissed 245 U. S. 680, in a sylla¬ 
bus the Supreme Court of Ohio says: 

“The authority to prescribe a standard of weights 
and measures not being vested by the constitution 
of the United States exclusively in congress, it is 
within the power of the legislatures of the several 
states to enact laws fixing and regulating standards 
of weights and measures in all respects in which 
congress has not legislated upon the subject.” 

On the subject of the power of Congress over patents, 
in AUen v. Riley, 203 U. S. 347, 355, 51 L. ed. 216, 218 
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(1906), the Supreme Court said: 

“We think the State has the power (certainly until 
Congress legislates upon the subject) with regard to 
the provision which shall accompany the sale or as¬ 
signment of rights arising under a patent, to make 
reasonable regulations concerning the subject, cal¬ 
culated to protect its citizens from fraud.” 

There is no reason why the rule relating to the cases 
falling under the commerce clause, the bankruptcy 
clause, the weights and measures clause, and the patent 
clause should not apply with reference to Indians and 
their property. Therefore, since Congress has not legis¬ 
lated on what constitutes the revocation of a will, aijd 
since the Secretary has promulgated no regulations 
thereon, the law of the jurisdiction in which the deceased 
Indian’s land is located controls. 

In its lack of uniformity of legislation relating to In¬ 
dians and their property, Congress, with some limitations, 
first applied the law of Arkansas, and then the law of 
Oklahoma, to the members of the Five Civilized Tribes. 
The decisions with reference to the members of thesje 
tribes and their property are not in all respects controll¬ 
ing in the case at bar, but they are important as showing 
how the United States Court of Appeals of the Tenth 
Circuit deals with the many Indian problems coming be¬ 
fore it. 

There was a contention in Cctesar v. Burgess , 103 If. 
2d 503, 507 (C* C. A. 10, 1939), that the common law with 
reference to the competency of a witness to a. will did 
not apply to the will of a restricted Creek Indian. The 
Court denied that contention and in doing so said: ; 

“The next question relates to the competency of 
the spouse of a legatee in a will to act as an attesting 
witness to its execution. Section 1546, Oklahoma Stat¬ 
utes 1931, 84 Okl. St. Ann. § 55, provides that a will 
shall be subscribed by the testator in the presence of 
two attesting witnesses each of whom must sign his 
name as a witness at the end of the will at the re¬ 
quest and in the presence of the testator. And that 
provision applies to the will of a full blood Indian in 
that state. * * * Section 2 of the statutes, 12 Okli. 
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St. Ann. § 2, provides that the common law, as modi¬ 
fied by the constitution, statutes, judicial decisions, 
and the condition and wants of the people, shall re¬ 
main in force in aid of the general statutes of the 
state. * * * It is thus clear that the rule at common 
law governs in Oklahoma in respect of the compe¬ 
tency of a person to act as an attesting witness to 
the "execution of a will. And at common law the 
spouse of a legatee is not competent to act as such 
witness * * 

In Stevens v. United States, 146 F. 2d 120, 122-123 (C. 
C. A. 10, 1944), the court was considering the will of a 
full blood Creek Indian executed under an act of Congress 
which permitted, with certain limitations, the devise of 
restricted land in accordance with state law. One of the 
questions presented was whether, by virtue of Oklahoma 
law, the marriage of the testatrix revoked a previously 
executed will. The court pointed out that by the enabling 
act which admitted Oklahoma as a state, the laws of the 
Territory of Oklahoma were extended over the entire State, 
and said: 

“It thus is clear that the marriage relations of 
Creek Indians in Oklahoma are subject to the laws 
of the state. 

“The decedent was an unmarried woman at the 
time she executed the will. The marriage ceremony 
into which she and appellant entered took place long 
after the will was executed, and it is provided by 
Title 84, Section 108, Okl. St. 1941, that a will exe¬ 
cuted by an unmarried woman is revoked by a sub¬ 
sequent marriage. If that statute stood alone in 
pertinent application, the will was revoked by the 
marriage and appellant would be entitled to share in 
the estate.” 

In the case at bar, the Solicitor based his opinion large¬ 
ly upon the case of Blanset v. Cardin, 256 U. S. 319, 65 
L. ed. 950 (1921) (Joint App. 19A). Blanset v. Cardin 
is not in point at all. There, after her marriage, a Quapaw 
Indian woman executed a will in which she specifically 
and intentionally disinherited her husband. This was not 
permitted under Oklahoma law. The Court held, how¬ 
ever, that under the amended Act of June 25, 1910, 25 
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U. S. C. § 373, supra, page 2, an Indian was authorized 
to dispose of his or her restricted property in any man¬ 
ner he or she desired, free of all restraints imposed by 
state law, and that the testatrix’s husband was therefore 
not entitled to take a surviving spouse’s share of her es¬ 
tate. No question as to the validity of the will was pre¬ 
sented. No question of revocation was involved. There 
was a clear conflict between a state law which prohibited 
a wife from bequeathing more than two-thirds of her 
property away from her husband, and Federal law which 
permitted an Indian to devise restricted property to such 
persons and in such proportions as he or she saw fit. 

No such question is presented in the case at bar. Mef- 
dah-ke’s will was executed prior to his marriage, and the 
question here is whether his marriage revoked his will. 
Since § 373 and the Secretary’s regulations are both 
silent upon that question, it is, therefore, a question upon 
which there is and can be no conflict between state and 
Federal law. 

In his opinion the Solicitor also relied upon Ha/nson V- 
Hoffman, 113 F. 2d 780, 789 (C. C. A. 10, 1940) (Joint 
App. 19A). But that case does not support the Solicitor 
either. In reality, it shows the fallacy of his reasoning. 
For the court there said that state law “is superseded 
by the act of Congress and the rules and regulations 
promulgated by the Secretary thereunder” (113 F. 2d at 
789), and when there is a total absence of Federal la\^ 
and regulations on a subject, there is nothing by which 
state law on the subject can be superseded. 

The administrative finding that a will existed and had 
not been revoked has no conclusive or controlling force. 
Such finding and approval do not constitute a judgment 
in the sense of the rules respecting estoppel by judgment, 
and they cannot supply Federal law to supersede state 
law on a subject on which Congress has not legislated. 
Dickson v. Luck Land Co,, 242 U. S. 371, 374, 61 L. ed. 
371, 373 (1917). 

There being no act of Congress, and no regulations* 
defining what constitutes revocation of a will, state la^ 
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is not superseded, but applies. Mer-dah-ke’s will, if valid, 
was therefore revoked by his marriage, and Mer-dah-ke 
died intestate. 

4. If Mer-dah-ke’s Alleged Will Was Valid and Not Re¬ 
voked by Oklahoma Law, His Subsequent Marriage 
to Appellant Revoked the Will Under a Decisional 
Rule of the Secretary of the Interior 

The Secretary of the Interior has by decisions estab¬ 
lished the rule that the revocation of an Indian’s will is 
determined by the Indian’s ‘‘intention”; that revocation 
may result from any “act of the Indian which clearly 
evidences an intention to cancel or supersede the will.” 
Joint App. 21 A. See Estate of Samuel Allison, Int. Dept. 
Probate No. 4950-49 (Jan. 5,1950); Estate of Frank Moun¬ 
tain Chief, Int. Dept. Probate No. 5992-49 (May 9, 1949); 
Estate of Lavern Wagon, Int. Dept. Probate No. 11206-44 
(June 4,1948). 

When regulations relating to the execution of wills were 
in force, they provided, specifically or by reference to 
state law, that an Indian will should be executed in writ¬ 
ing in the presence of two witnesses, with careful safe¬ 
guards similar to the safeguards contained in state stat¬ 
utes, and from June 19, 1923, until revoked on May 29, 
1947 {supra, pp. 19-20), the regulations also provided, to 
quote §39 of the regulations of May 31, 1935, that “No 
alleged noncupative or oral will shall be recognized.” § 33, 
Regulations of June 19, 1923, R. 173; §39, Regulations of 
May 31, 1935, R. 205, 25 C. F. R. (1st ed., 1939, § 81.51, 55 
I. D. 277. 

It will certainly be assumed that, under the regulations 
referred to, the Secretary would not have recognized an 
ex parte written statement or a mere oral statement of 
an Indian as evidence of his intention to revoke a will 
any more than the Secretary would have recognized a 
nuncupative or oral will. On the other hand, an act which 
is accepted by society generally as evidence of an inten¬ 
tion should be accepted as such evidence by the Secretary; 
and under the Secretary’s decisional rule on the subject 
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of revocation, an act by Mer-dah-ke which is considered 
by society in general as evidence of an intention to revoke 
his will, should be recognized and respected by the Secre¬ 
tary as effective to accomplish its revocation. When the 
effect of Mer-dah-ke’s subsequent marriage on his wfll 
is measured by the almost universal rule, rather than tfy 
the mere ipse dixit of the Secretary, it is obvious that 
Mer-dah-ke’s will was revoked by his marriage. There 
is no logic in the contention that the ordy method of evi¬ 
dencing an intention to revoke the will would be some 
such act on the part of Mer-dah-ke as writing a new wijl, 
executing a written revocation of the will, or totally 
destroying it by tearing, burning or otherwise despoiling 
it. Mer-dah-ke’s marriage to appellant was just as much 
an affirmative act, just as significant and just as expres¬ 
sive of an intent to revoke as any of those acts. If, as 
the Solicitor has declared, revocation is a matter of “in¬ 
tention,’ ’ what basis is there in reason for the Secretary 
to reject here, as an adequate manifestation of that intent, 
an act which, in jurisdiction after jurisdiction, has beep 
regarded as so conclusive a manifestation that it has been 
declared by statute or by court decision that a testator's 
will is revoked by his subsequent marriage? 

For an instrument to be the valid will of a decedent, 
it is essential that it represent the mind and intention of 
the maker at the time of his death. If, since his will was 
executed, conditions have changed, and new obligations 
and social relations have arisen, there is little likelihood 
that the intention of a testator with reference to the dis¬ 
tribution of his property remains unchanged. It was for 
these reasons that the law became settled two or more 
centuries ago that a change in social and family relations 
revoked a previous will. Under the common law in exists 
ence when the American government was formed, it had 
become definitely established that certain changes in the 
family and social relations revoked a previously exer 
cuted will. Chancellor Kent in Brush v. Wilkins, 4 Johns 5 . 
Ch. 506 (1820), reviews the history of this subject as 
developed in the law of England. He says that the law 
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was “settled at the time of our revolution or by those 
general principles of reason and justice which have a 
uniform and universal application/’ that “it has stood 
from that time to this day upon an immovable founda¬ 
tion, ” that “it would appear to be a general rule, incon- 
trovertibly established/’ that a change in the family status 
and obligations revokes a previously executed will. The 
Chancellor says, “Intention constitutes the essence of 
every will,” and in his commentaries, he said: 

“There is not, perhaps, any code of civilized juris¬ 
prudence in which this doctrine of implied revocation 
does not exist, and apply when the occurrence of new 
social relations and moral duties raises a necessary 
presumption of a change of intention in the testa¬ 
tor. ’’ 4 Kent Com. 521. 

In Tyler v. Tyler, 19 Ill. 151, 154-155 (1857), the court 
says: 

“It is essential to a valid will, that it be the mind 
and intention of the maker, in relation to the matters 
to which it relates, at the time of his death. * * * 

“The reason of the law is the essence and soul of 
the law; and the reason of the common law rule exist¬ 
ing here by force of our statute, making the wife 
heir to the husband and the husband heir to the wife, 
where there is no child or lineal descendant, the rule 
should go with it.” Emphasis by the court. 

In McAnulty v. McAnvXty, 120 Ill. 26, 32, 11 N. E. 397, 
399, 60 Am. Rep. 552 (1887), the court, in explaining why 
a will is revoked by a change in family status, says: 

“The reason of the rule is * * * based upon a 
presumed change in the testator’s intentions, caused 
by the complete change of his situation, resulting 
from marriage and birth of issue.” 

The court further observed that, later, the birth of issue 
requirement was dropped from the law, and thereafter 
“A marriage * * # whether of a man or woman, must 
operate per se as a revocation of a prior will.” 

In Durfee v. Risch, 142 Mich. 504, 505, 506, 105 N. W. 
1114, 1115, 5 L. R. A. (n. s.) 1084 (1905), in explaining 
the revocation of a will by change of family status and 
the reason therefor, the court says: 
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‘ i This revocation was implied from the changed 
relations and obligations of the testator, and vas 
based upon the presumption that, had the same con¬ 
ditions and obligations existed at the time of the 
execution of the will and been taken into account, 
a different will (if any) would have been made.’I’ 

In Johnston v. Laird, 48 Wyo. 532, 541-542, 52 P. 12d 
1219, 1221, 1222 (1935), the court quotes from Swan v. 
Hammond, 138 Mass. 45, 52 Am. Rep. 255 (1884), i as 
follows: 

“Marriage alone in the case of a man or woman 
would seem to be a sufficient change in condition and 
circumstances to cause an implied revocation of a 
will previously made. A will made before marriage, 
and taking effect after marriage, must take effect in 
a very different manner from that in the mind of 
the testator when the will was made. The rights of 
the husband or wife must greatly modify its provi¬ 
sions; and it can hardly be supposed that an un¬ 
married person would make the same will he or she 
would make after marriage.” 

The court also quotes from Hidett v. Carey, 66 Minn. 
327, 341, 69 N. W. 31, 35, 34 L. R. A. 384, 61 Am. St. Rep. 
419 (1896): 

“There is a prevailing sentiment, often expressed 
by both courts and text writers, that marriage alone 
should be deemed such a change in condition and cir¬ 
cumstances as will revoke a prior will. A statute to 
that effect was passed in England in 1837 (1 Vicij. c. 
26), followed by the enactment of statutes to the same 
effect in many of the states of the union.” 

The court also cites and quotes many other cases, in 
one of which it was declared that: 

“To hold the will unrevoked under these circum¬ 
stances would be repugnant to that common sense 
and reason upon which law is based.” 

In Pascucci. v. Alsop, 79 U. S. App. D. C. 354, 355, 147 
F. 2d 880, 881 (1945), cert, denied 325 U. S. 868, this 
Court had before it a case in which it was contended that 
a will could be revoked only by the affirmative acts of the 
testator specified in 19 D. C. Code (1940 ed.) § 103, but 
the Court applied the common law rule of revocation by 
change in status, saying: 
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“In the United States, in the absence of a statute 
abolishing the common law rule and establishing a 
new rule in its place, the universal holding has been 
that the marriage of a man and the birth of a child, 
capable of inheriting, revoked a prior will.” ' 

Citing 5 Wis. L. Rev. 387, the Court noted that “There 
are now statutes in all the States and Territories which, 
in one form or another, provide for revocation by opera¬ 
tion of law where the testator’s domestic situation under¬ 
goes a change.” Footnote 4, 79 U. S. App. D. C. 355, 
147 F. 2d 881. 

A review of the statutes and cases of the 53 jurisdic¬ 
tions in the American commonwealth discloses that in 50 
of the 53 a change in the testator’s domestic situation 
effects a revocation of his will. In some, the change must 
be marriage and the birth of issue; but in the great ma¬ 
jority, marriage alone effects a revocation. The three 
jurisdictions which do not have such a rule are community 
property states in which a spouse becomes the owner of 
one half of all property accumulated during coveture. 

Mer-dah-ke did not die testate unless the written in¬ 
strument by which his property was to be distributed to 
collateral relatives represented his intention at the time of 
his death. When he signed that instrument he intended 
to disinherit a woman who was then his wife. He could 
not have intended to disinherit appellant, who did not 
become his wife until ten months after the instrument 
was signed. 

It is almost the universal judgment of the members of 
the legislative and judicial branches of government in 
the jurisdictions of the American commonwealth and 
throughout the entire civilized world that no man has 
the same intention with reference to the distribution of 
his property by will after marriage that he had before 
marriage, and that marriage therefore raises an irrebut¬ 
table presumption of intention to revoke a previously 
executed will and operates to revoke it. The Secretary 
of the Interior and his Solicitor, we submit, have no stand¬ 
ing to presume to oppose their personal judgments to 
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this wealth and weight of authority. Mer-dah-ke’s prop¬ 
erty must be distributed under a will expressing his in¬ 
tention at the time of his death, or under the law of 
descent and distribution—not under the will of the Secre¬ 
tary of the Interior. The Secretary can approve an In¬ 
dian will validly made and unrevoked. He cannot make 
a will or republish a revoked one. 

i 

CONCLUSION 

Mer-dah-ke’s alleged will was invalid, or if valid, was 
revoked by Mer-dah-ke’s marriage to appellant. Mer- 
dah-ke therefore died intestate; and appellant, as his sur¬ 
viving wife, succeeded to one-half of the restricted prop¬ 
erty which Mer-dah-ke owned at his death. The Secre¬ 
tary of the Interior erred in sustaining Mer-dah-ke’s al¬ 
leged will, and the court below erred in sustaining the 
Secretary’s action. The judgment below should therefore 
be reversed with directions to grant appellant the relief 
prayed for in her complaint (Joint App. 7A-8A, 9A). 

Respectfully submitted, 
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1 Filed Mar 17 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Neoma Homovich 
303 East Texas Street 
Walters, Oklahoma 
Plaintiff 
v. 

Oscar L. Chapman 
Secretary of the Interior 
Department of the Interior 
Washington, D. C. 

Defendant 
Civil Action 

File No. 32-50 
Amended Complaint 

(For Review of and to Set Aside an Administrative Order, 
for Declaratory Judgment and for Injunction) 

First Coimt 

1. This Court has jurisdiction of this action pursuant 
to the provisions of Section 10 of the Administrative 
Procedure Act (60 Stat. 237, 243; 5 U. S. C. 1009), and 
Title 28, United States Code, Sections 1331 and 2201. The 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of $3,000.00. 

2. Plaintiff, a white woman, not of Indian Blood, is 
a domiciled, resident citizen of the United States and of 
the State of Oklahoma, and is the surviving wife and 
widow of Mer-dah-ke (Herbert Homovich), a Comanche 
Indian (No. 1928), who died intestate in Cotton County, 
Oklahoma, on September 30, 1948. 

3. Defendant Oscar L. Chapman is the Secretary of 
the Interior of the United States of America. Defendant 
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maintains his office and official residence in the District 
of Columbia, and is subject to suit by plaintiff in the 
District of Columbia. 

4. At the time of his death, the aforesaid Mer-dah-ke 
was a domiciled, resident citizen of the United States and 
of the State of Oklahoma, and was the owner of certain 
allotted lands, of certain inherited lands and of certain 

cash, securities and other personal property then 
2 and now located in the State of Oklahoma and 
referred to, described, appraised and ordered dis¬ 
tributed in a certain order dated April 6, 1949, entitled 
“Order Approving Will.” Said order was issued by de¬ 
fendant, acting by and through R. J. Montgomery, Ex¬ 
aminer of Inheritance, in the Matter of the Estate of 
Mer-dah-ke (Herbert Homovich), Comanche Allottee No. 
1928 of the Western Oklahoma Consolidated Agency, Ana- 
darko, Oklahoma, being probate matter No. H-10-49 of the 
Department of the Interior of the United States of Amer¬ 
ica. A copy of said “Order Approving Will” is attached 
as Exhibit 1 to plaintiff’s complaint filed in this action 
on January 4, 1950, and, by reference, is incorporated ui 
and made a part of this amended complaint. Said lands 
w’ere owned by the said Mer-dah-ke under valid trust 
patents issued by the United States of America prior to 
the said Mer-dah-ke’s death, and said patents were in, 
force and effect at the time of the death of the saiil 
Mer-dah-ke and are now in force and effect. 

5. Acting by and through the aforesaid R. J. Mont¬ 
gomery, Examiner of Inheritance, defendant has: 

(a) Appraised the aforesaid allotted lands as having 
a value of $83,649.00; 

(b) Appraised the aforesaid inherited lands as having 
a value of $16,061.12; and 

(c) Appraised the aforesaid cash, securities and other 
personal property as having a value in excess of $62,754.4t, 
as more fully appears in the aforesaid Exhibit 1 and ill 
a certain “Notice to Heirs” in the aforesaid Matter of 
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the Estate of Mer-dah-ke. A copy of said notice, which 
recites that it was “Mailed: April 6, 1949,” and which was 
signed by the aforesaid R. J. Mortgomery, Examiner of 
Inheritance, is attached as Exhibit 2 to plaintiff’s afore¬ 
said complaint in this action, and, by reference, is incor¬ 
porated in and made a part of this amended complaint. 

6. Defendant Oscar L. Chapman, as Secretary of the 
Interior of the United States, exercises control over the 
aforesaid lands and has possession and custody of, and 
exercises administrative control over, the aforesaid cash, 
securities and other personal property. Said cash, securi¬ 
ties and other personal property have increased in 

3 amount and value each month since the death of the 
aforesaid Mer-dah-ke and are continuing to increase 
in amount and value. 

7. On June 4, 1947, the aforesaid Mer-dah-ke executed 
an alleged will in which he sought to devise and bequeath 
all of his property and estate, real and personal, including 
the aforesaid lands, cash, securities and other personal 
property, to collateral relatives. Thereafter, on April 10, 
1948, the said Mer-dah-ke entered into a valid ceremonial 
marriage with plaintiff, and from April 10, 1948, until the 
said Mer-dah-ke’s death, the said Mer-dah-ke and plaintiff 
were husband and wife and lived together as such. 

8. By virtue of the provisions of an act approved 
June 25, 1910, 36 Stat. 855, 856, as amended by an act 
approved February 14, 1913, 37 Stat. 678 (25 U. S. C. 
373), the aforesaid Mer-dah-ke was authorized and em¬ 
powered to dispose of the aforesaid lands, cash, securities 
and other personal property by will, but only if such will 
were executed iri accordance with regulations prescribed 
by the Secretary of the Interior. At no time since May 
29, 1947, have there been in force and effect, and there 
are not now in force and effect, any regulations of the 
Secretary of the Interior prescribing the manner or form 
in which wills may or shall be executed pursuant to said 
acts. The aforesaid alleged will of Mer-dah-ke was there- 
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fore not executed as required by said acts, was not au¬ 
thorized by law and was and is wholly void and of no 
force or effect whatever. j 

9. On September 30, 1948, the aforesaid Mer-dah-ke 
died intestate without leaving issue, predeceased by his 
father, and leaving surviving him as his sole and only 
heirs-at-law his mother (Wook-kah-nah) and plaintiff. 
Plaintiff and the said Wook-kah-nah thereby became en¬ 
titled to inherit, and did inherit, and became and are the 
true and beneficial owners of, one-half interest each in 
all property, real and personal, of which the said Mer- 
dah-ke died the owner, including the aforesaid lands, cash, 
securities and other personal property described, referred 
to and appraised in the aforesaid Exhibits 1 and 2. 

10. Notwithstanding the facts that the said alleged 
will of Mer-dah-ke was wholly void and of no force 

4 and effect and that the said Mer-dah-ke died intes¬ 
tate, defendant, on April 6, 1949, acting by and 
through the aforesaid R. J. Montgomery, Examiner of 
Inheritance, by the aforesaid “Order Approving Will*’ 
(Exhibit 1) approved the said alleged will of Mer-dah-ke, 
denied plaintiff’s claim to one-half of the aforesaid lands, 
cash, securities and other personal property and ordered 
said lands, cash, securities and other personal property 
distributed according to the terms of said alleged will 
to the persons named in said will and order. 

11. Thereafter, pursuant to the aforesaid “Notice tp 
Heirs” (Exhibit 2) and the regulations of the Department 
of the Interior (25 C. F. R. [1949 ed.] 81.17; 12 F. R. 
3762, 3764; 14 F. R. 1123), plaintiff duly and timely filed 
a petition for rehearing of the aforesaid “Order Approve 
ing Will” (Exhibit 1). On June 7, 1949, by an order 
entitled “Order Denying Petition for Rehearing,” a copy 
of which said order is attached as Exhibit 3 to plaintiff’s 
aforesaid complaint in this action, and, by reference, is 
incorporated in and made a part of this amended coim 
plaint, defendant, acting by and through the aforesaid R.i 
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J. Montgomery, Examiner of Inheritance, denied plain¬ 
tiff’s said petition for rehearing. Thereafter, pursuant 
to said “Order Denying Petition for Rehearing” (Ex¬ 
hibit 3) and the regulations of the Department of the 
Interior (25 C. F. R. [1949 ed.] 81.19; 12 F. R. 3762, 3764; 
14 F. R. 1123), plaintiff duly and timely appealed the 
aforesaid “Order Approving Will” (Exhibit 1) and “Or¬ 
der Denying Petition for Rehearing” (Exhibit 3) to de¬ 
fendant. On December 13, 1949, acting by and through 
Mastin G. White, Solicitor of the Department of the In¬ 
terior, defendant issued a decision and order affirming 
the aforesaid “Order Approving Will” (Exhibit 1) and 
“Order Denying Petition for Rehearing” (Exhibit 3); 
and on December 21,1949, acting by and through Theodore 
H. Haas, Chief Counsel, Bureau of Indian Affairs, defend¬ 
ant, by letter, authorized distribution of the estate of the 
aforesaid Mer-dah-ke in accordance with said “Order Ap¬ 
proving Will” (Exhibit 1). Copies of defendant’s said 
decision and order of December 13, 1949, and letter of 
December 21, 1949, are attached as Exhibit 4 to plaintiff’s 
aforesaid complaint in this action, and, by reference, are 
incorporated in and made a part of this amended com¬ 
plaint. 

5 12. Notice of defendant’s said decision and order 

of December 13, 1949, and letter of December 21, 
1949 (Exhibit 4), was received by plaintiff on December 
25, 1949, and plaintiff, on the same date, by her attorneys, 
orally notified defendant that she intended to seek review 
and reversal of defendant’s said decision and order. By 
letter dated and duly mailed on December 27, 1949, a copy 
of which it attached hereto as Exhibit 5, and, by refer¬ 
ence, is incorporated herein and made a part hereof, 
plaintiff, by her attorneys, gave defendant written notice 
of her intention to seek review and reversal of defendant’s 
said decision and order (Exhibit 4). On December 29, 
1949, plaintiff, by her attorneys, orally requested defendant 
to withhold distribution of the estate of the aforesaid 
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Mer-dah-ke pending review by this Court of defendant’s 
said decision and order (Exhibit 4), but defendant declined 
and refused to comply with plaintiff’s request unless com¬ 
pelled to do so by court order. 

13. Plaintiff has exhausted all administrative remedies 
and procedures available to prevent the distribution of 
the estate of the aforesaid Mer-dah-ke in accordance wit;h 
defendant’s aforesaid “Order Approving Will” (Exhibit 
1), and to obtain from defendant an order recognizing 
plaintiff as the owner of one-half of the aforesaid lands, 
cash, securities and other personal property and directing 
distribution thereof to plaintiff. 

14. The aforesaid “Order Approving Will” (Exhibit 
1), “Order Denying Petition for Rehearing” (Exhibit 3) 
and decision and order of December 13, 1949 (Exhibit 4), 
are erroneous, illegal and without authority in law. Plain¬ 
tiff is adversely affected and aggrieved thereby, and is 
entitled to review of said decision and order of December 
13, 1949 (Exhibit 4), by this Court in this action because 
no other remedy is provided by law, or otherwise exists, 
for review of said decision and order in any court of 
competent jurisdiction. 

WHEREFORE, plaintiff demands that this Court: 

(a) Review, reverse, set aside and annul defendants 
aforesaid decision and order of December 13, 1949 (Ex^ 
hibit 4), and forever enjoin and restrain defendant fronj. 
distributing, and from authorizing or permitting the dis¬ 
tribution of, the aforesaid lands, cash, securities 

6 and other personal property in accordance with the 
aforesaid “Order Approving Will” (Exhibit 1). 

(b) Adjudge, determine and declare that, by right of 
inheritance, plaintiff owns, and is entitled to, one-half of 
the aforesaid lands, cash, securities and other personal 
property, and one-half of all income derived therefrom otf 
produced thereby since September 30, 1948. 

(c) Issue its order directing and requiring defendant 
to distribute to plaintiff her one-half interest in the afore- 
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said lands, cash, securities, other personal property and 
income. 

(d) Grant to plaintiff such other and further relief as 
may be just and proper. 

Second Cowrit 

1. By reference, plaintiff incorporates in and makes a 
part of this Second Count numbered paragraphs 1, 2, 3, 
4, 5, 6, 9, 11, 12, 13 and 14 of the above and foregoing 
First Count. 

2. On June 4, 1947, the aforesaid Mer-dah-ke executed 
a will in which he devised and bequeathed all of his prop¬ 
erty and estate, real and person, including the aforesaid 
lands, cash, securities and other personal property, to 
collateral relatives. Thereafter, on April 10, 1948, the 
said Mer-dah-ke entered into a valid ceremonial marriage 
with plaintiff, and from April 10, 1948, until the said 
Mer-dah-ke’s death, the said Mer-dah-ke and plaintiff were 
husband and wife and lived together as such. 

3. No provision was made for plaintiff by the afore¬ 
said Mer-dah-ke by any marriage contract, and no provi¬ 
sion was made for plaintiff by the said Mer-dah-ke in his 
aforesaid will. Accordingly, because of the aforesaid mar¬ 
riage of plaintiff and the said Mer-dah-ke, and by virtue 
of the applicable laws of the United States and of the 
State of Oklahoma in force and effect at the time of the 
said Mer-dah-ke’s marriage to plaintiff and at the time 
of his death, the said will of Mer-dah-ke was revoked by 
operation of law by and upon the said Mer-dah-ke’s mar¬ 
riage to plaintiff. 

4. Subsequent to his marriage to plaintiff, the said 
Mer-dah-ke did not re-execute or re-publish his 

7 aforesaid will and did not execute any other testa¬ 
mentary instrument, but died intestate as afore¬ 
said. Accordingly, plaintiff became entitled to inherit 
and did inherit, and became the true and beneficial owner 
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of, a one-half interest in all property, real and personal, 
of which the said Mer-dah-ke died the owner, including 
the aforesaid lands, cash, securities and other personal 
property described, referred to and appraised in the afore¬ 
said Exhibits 1 and 2. 

5. Notwithstanding the facts that the aforesaid will 
of Mer-dah-ke was revoked by operation of law by and 
upon the said Mer-dah-ke’s marriage to plaintiff and that 
the said Mer-dah-ke died intestate, as aforesaid, defend¬ 
ant, on April 6, 1949, acting by and through the aforesaid 
R. J. Montgomery, Examiner of Inheritance, by the afore¬ 
said “Order Approving Will” (Exhibit 1) approved the 
said will of Mer-dah-ke, denied plaintiff’s claim to one- 
half of the aforesaid lands, cash, securities and other per¬ 
sonal property and ordered said lands, cash, securities 
and other personal property distributed according to the 
terms of said will to the persons named in said will and 
order. 

WHEREFORE, plaintiff demands that this Court: j 

(a) Review, reverse, set aside and annul defendant’s 
aforesaid decision and order of December 13, 1949 (Ex¬ 
hibit 4), and forever enjoin and restrain defendant from 
distributing, and from authorizing or permitting the dis¬ 
tribution of, the aforesaid lands, cash, securities and other 
personal property in accordance with the aforesaid “Order 
Approving Will” (Exhibit 1). 

(b) Adjudge, determine and declare that, by right of 
inheritance, plaintiff owns, and is entitled to, one-half of 
the aforesaid lands, cash, securities and other personal 
property, and one-half of all income derived therefrom 
or produced thereby since September 30, 1948. 

(c) Issue its order directing and requiring defendant 
to distribute to plaintiff her one-half interest in the afore¬ 
said lands, cash, securities, other personal property and 
income. 

(d) Grant to plaintiff such other and further 
relief as may be just and proper. j 


8 
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EXHIBIT 1 

9 Filed Jan 4 1950 Harry M. Hull, Clerk 

Refer in Reply to the Following 
Probate 
H-10-49 
RJM 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF INDIAN AFFAIRS 

Pawnee, Oklahoma. 

IN THE MATTER OF THE ESTATE OF 

Mer-dah-ke (Herbert Homovich), 

Comanche Allottee No. 1928 of the Western Oklahoma 
Consolidated Agency, Anadarko, Oklahoma. 

Order Approving Will 

This case coming on to be heard before the Probate 
Division, Office of Indiana Affairs, Pawnee, Oklahoma, 
and on submission of the evidence, the following facts 
and conclusions of law are presented: 

Notices of the hearing on this estate were duly served on 
the known heirs, devisees, claimants and other interested 
parties by mailing a copy of such notice to them at their 
last known addresses and by posting the notices at five 
public places on the Western Oklahoma Consolidated Agen¬ 
cy jurisdiction in Oklahoma. 

The records show that decedent possessed the following 
trust lands, situated in Oklahoma: 

[Description of land.] 

* • * • 

Decedent had the sum of $62,754.47 to his credit at the 
time of the hearing. 

A hearing was duly held at the Indian Agency, Anadarko, 
Oklahoma, on the 17th day of January, 1949, at 10 A. M., 
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for the purpose of ascertaining the heirs at law of said 
decedent and the facts and circumstances surrounding the 
execution of an instrument, in writing, dated June 4, 1947, 
purporting to be the decedent’s last will and testament. 

The evidence adduced at the hearing discloses that the 
decedent died on the 30th day of September, 1948, at the 
age of 51 years, a resident of the State of Oklahoma and 
was without issue or father at the time of his death. He 
left surviving, as his only heirs at law, his wife, Neoma 
Homovich, and his mother, Wook-kah-nah, each of whom 
would be entitled to *4 of his estate in accordance with 
the laws of succession of Oklahoma, if he had died in¬ 
testate. i 

! 

By the terms of decedent’s purported will, dated June 
4, 1947, he devises his trust estate to collateral relatives 
as set forth below in the order of distribution. 

i 

Neoma Homovich, the surviving wife of the decedent, 
was represented at the hearing by Mr. Sam L. Wilhite, 
Attorney at Law, Anadarko, Oklahoma, who has filed his 
power of attorney in proper form. Neoma Homovich has 
objected to the approval of the will on the grounds 
10 that she, as the surviving wife, should share in the 

estate and has filed her election to take under the 

; 

laws of inheritance. Counsel has filed a brief in this case 
which is enclosed with the record. 

Wook-kah-nah, mother of the decedent, who would be 
entitled to one-half of the estate if decedent had died 
intestate attended the hearing and testified that the will 
is satisfactory to her and makes no objection to the will. 

It is well settled that the state laws do not apply when 
an Indian leaves a will devising property coming under 
the purview of the act of June 25,1910 (36 Stat. L., 855-56) 
as amended by the Act of February 14, 1913 (37 Stat. L^, 
678). 

. The evidence shows that decedent’s will was prepared 
for him by an employee of the United States Indian Service 
and it appears to meet the requirements of Departmental 
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Regulations in every manner. The testimony shows that 
the testator was of good sound mind and disposing memory 
at the time he executed this will and no undue influence, 
coercion or fraud was used in obtaining its execution. 

The records show that the decedent left unrestricted 
property in which, no doubt, the surviving wife, will share. 

The entire estate of said decedent subject to the juris¬ 
diction of this Department is wholly disposed of by the 
terms of said last will and testament, and it appears to 
be a proper instrument to receive Departmental approval. 

NOW, THEREFORE, by virtue of the power and au¬ 
thority vested in the Secretary of the Interior by the 
Act of June 25, 1910, and February 14, 1913 (supra) and 
pursuant to Departmental Regulations of May 29, 1947, 
delegating probate authority to the Examiner of Inheri¬ 
tance, the above mentioned written instrument, dated June 
4, 1947, is hereby approved as the last will and testament 
of the decedent above named. 

There are no homestead rights involved. 

It is further ordered that the Superintendent or other 
officer in charge of the Western Oklahoma Consolidated 
Agency, Anadarko, Oklahoma, will cause to be made a dis¬ 
tribution of the trust estate in accordance with the testa¬ 
tor’s last will and testament, subject to the payment of 
the probate fee and allowed claims * • # 

• • * • 

11 The funds that have accrued to the estate sub¬ 
sequently to the date of decedent’s death will go to 
the recipients of the land from which such funds have 
accrued. 

* • * • 

The property of the decedent subject to the jurisdiction 
of this Department having been appraised at $162,464.59, 
a fee of $75.00 will be collected by the Superintendent or 
other officer in charge of the Western Oklahoma Consoli¬ 
dated Agency, Anadarko, Oklahoma, from funds to the 
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credit of the decedent at the time of his death, pursuant 
to authority found in the Act of January 24, 1923 (42 
Stat. L., 1185). 

Done at the City of Pawnee, Oklahoma, and dated this 
6th day of April, 1949. 

R. J. MONTGOMERY • 
Examiner of Inheritance. 

i 

* * * • 

i 
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12 Filed Jan 4 1950 Harry M. Hull, Clerk 

UNITED STATES ! 

DEPARTMENT OF THE INTERIOR 

OFFICE OF INDIAN AFFAIRS j 

Pawnee, Oklahoma. 

Examiner’s Notice to Heirs 

Estate of Mer-dah-ke (Herbert Homovich, Comanche 
Allottee No. 1928 of the Western Oklahoma Com 
solidated Agency, Anadarko, Okla. 

To: 

I 

Indian Office, Washington, D. C. j 

Mr. Wm. Wade Head, Sup’t., Anadarko, Okla. 

Mr. Sam L. Wilhite, Attorney at Law, Anadarko, Okla. 
Mrs. Neoma Homovich, 303 East Texas, Walters, Okla. 
Wook-kah-nah, Route 1, Walters, Okla. : 

Mr. George Homovich, Route 1, Walters, Okla. j 

Mrs. Maude Homovich Red Elk, % Frank Red Elk, Route 
1, Walters, Okla. 

Mrs. Bessie Homovich, Route 3, Walters, Okla. 

Mrs. Eula Sue Homovich, Box 388, Cache, Okla. 

Mr. George Coosewoon, Route 3, Walters, Okla. 

Mr. Roderick Red Elk, 810 D., Lawton, Oklahoma 

• • * * 

You are hereby notified that the final order was made 
in the above-entitled estate by this office under date of 
April 6, 1949, a copy of which is attached. 

; 

l 

! 

i 

i 
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This decision becomes final 60 days from the date of 
this notice. Interested persons who have legal ground 
for complaint may file a petition for rehearing with the 
Superintendent stating all the facts on which they rely, 
within 60 days, but not thereafter. The petition must be 
accompanied by the affidavits of at least two persons who 
assume to know the facts, and must all be in triplicate. 

Distribution of the estate and payment of claims are 
made by the Superintendent. For information thereon, 
consult Superintendent Wm. Wade Head of the Western 
Oklahoma Consolidated Agency, Anadarko, Oklahoma. 

Sincerely yours, 

R. J. Montgomery, 

Examiner of Inheritance, 
Box 102, 

Pawnee, Oklahoma. 

Original allotment appraised at $83,649.00 
Inherited lands appraised at: $16,061.12 
Cash, securities, or personal property appraised 
at $62,754.47 

PROBATE FEE TO BE COLLECTED: $75.00 
Mailed: April 6, 1949 

• • * * 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE EXAMINER OF INHERITANCE 

Box 102 

Pawnee, Oklahoma 

IN THE MATTER OF THE ESTATE OF: 

Mer-dah-ke (Herbert Homovich), 

Comanchee Allottee No. 1928 of the Western Oklahoma 
Consolidated Agency, Anadarko, Oklahoma 


I 
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Order Deny mg Petition for Rehearmg 

The original hearing was held in the above estate under 
date of January 17, 1949, after due notice to all interested 
parties. 

The decedent executed a will under date of June 4, 1947, 
devising property to certain of his collateral relatives, 
excluding his wife, Neoma Homovich, a white person, and 
his mother, Wook-kah-nah, who would be his heirs at law 
if he had died intestate. 

Neoma Homovich was represented at the hearing by 
Mr. Sam L. Wilhite, Attorney at Law, Anadarko, Okla¬ 
homa. Wook-kah-nah did not object to the will. 

Under date of April 6, 1949, an order was issued by 
this office approving the above mentioned will of the de^ 
cedent. 

A petition for rehearing has been filed by Mr. Wilhite 
on behalf of his client which has been received in the time 
allowed by the Probate Regulations. The petition is not 
supported by the affidavits of disinterested witnesses. 

Petitioner bases the request for rehearing on the ground^ 
that the Regulations of the Department have not been 
complied with and that the will was not properly drawn 
in accordance with said Regulations. 

Notices of the hearing were mailed to the witnesses to 
the will. Mr. R. A. Taylor, one of the witnesses to thq 
will, was present at the hearing and testified. 

There is in the record, a letter from Rosalie Hardick 
Sparlin, the other witness to the will and who was em-j 
ployed at the Kiowa Indian Hospital, Lawton, Oklahoma, 
at the time the will was executed. The letter states, as 
follows: 

“Rainbow Ranch No. 3, Hayden, New Mexico, 1-8-49. 
R. J. Montgomery, Examiner of Inheritance, Pawnee, Okla. 
Dear Sir:—I was present at the time Mer-dah-ke (Herbert 
Homovich) deceased Comanche Indian made his last will 
& Testament. I am sorry, but it wont be possible for me 

i 

i 

! 

i 
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to be present, as I live about 375 miles from Anadarko, 
and the expenses down there and back would be $100 or 
$150 dollars. Yours very truly, Rosalie Hardick Sparlin, 
Rainbo Ranch 3, Hayden, N. Mex.” 

At the time the will was executed, the witnesses to the 
will executed an affidavit, which was attached to the will. 
The affidavit states, as follows: 

“State of Oklahoma, Comanche County, SS. We the 
undersigned, being duly sworn, depose and say that we 
were present in the Kiowa Indian Agency Hospital in 
Lawton, Oklahoma on June 4, 1947 at the time Merdahke 
(Herbert Homovich) signed his last will and Testament; 
that we signed our names as witnesses on his last Will 
and Testament at his request, in his presence and in the 
presence of each other; that he appeared to be clear 
14 in mind and memory at the time; that we could see 
no evidence of fraud having been used; that the 
Will and Testament was signed at his request and as he 
directed; and that we have no interest in this Last Will and 
Testament what-so-ever. 

Rosalie Hardick 

R. A. Taylor 

(SEAL) 

Subscribed and sworn to before me on this the 4 day of 
June, 1947. 

E. E. Davis, Notary Public 

My Commission expires; October 4, 1948.’’ 

The decedent was married to his surviving wife some 
five months prior to his death. It would appear that, if 
he had desired to do so, he has ample opportunity to have 
changed his will. 

It is believed that the Regulations of the Department 
in this matter have been substantially complied with. 

The petition for rehearing in this case filed by counsel 
on behalf of Neoma Homovich is denied. 

Under the Regulations of the Department, petitioner 
has 60 days from this date in which to appeal from this 
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decision to the Secretary of the Interior. A copy of the 
Regulations is attached. 

Done at the City of Pawnee, Oklahoma, and dated this 
7th day of June, 1949. 

/s/ R. J. Montgomery 
R. J. Montgomery 
Examiner of Inheritance j 


EXHIBIT 4 

15 Filed Jan 4 1950 Harry M. Hull, Clerk ! 

In reply refer to i 
Probate j 
7996-49 

UNITED STATES i 

DEPARTMENT OF THE INTERIOR 
BUREAU OF INDIAN AFFAIRS 
Washington 25, D. C. 

Dec. 21, 1949 

Mr. William Wade Head 

Gen. Supt., Southern Plains Agency 

My dear Mr. Head: 

This refers to the estate of Mer-dah-ke (Herbert Homo- 
vich), deceased Comanchee Allottee No. 1928. 

There is enclosed a copy of the Solicitor’s decision 
affirming the orders of the Examiner of Inheritance, ap¬ 
proving the will of the testator and denying the appellant’s; 
petition for a rehearing. Copies are being mailed to those 
persons indicated below. 

You may proceed to distribute the estate in accordance 
with the Examiner’s order of April 6,1949. 

Sincerely yours, 

Sgd. Theodore H. Haas 
Theodore H. Haas 
Chief Counsel 
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16 UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Solictor 
Washington 25, D. C. 

1A-14 December 13,1949 

Estate of Mer-dah-ke (Herbert Homovich), 
Comanche allottee No. 1928 
Probate 7996-49 

Denial of petition for rehearing Affirmed. 

Appeal from Examiner of Inheritcmce, Bureau of Indian 

Affairs 

Neoma Homovich has appealed to the head of the De¬ 
partment from the decision dated June 7, 1949, of the 
Examiner of Inheritance, denying her petition for a re¬ 
hearing in the matter of the estate of Mer-dah-ke (Herbert 
Homovich), Comanche allottee No. 1928, whose last will 
and testament, dated June 4, 1947, was approved by the 
Examiner of Inheritance on April 6,1949. 

The chief contention of the appellant, who was married 
to the testator on April 10, 1948, is that her marriage to 
him had the effect of revoking the will previously executed 
by him. This contention, which is based on a law of the 
State of Oklahoma, 1 where the testator and the appellant 
were domiciled, is wholly untenable. 

The will, in so far as it purports to dispose of property 
which is restricted against alienation or which is held in 
trust by the United States, was executed under the au¬ 
thority of Section 2 of the act of June 25, 1910 (36 Stat. 
855, 856), as amended (37 Stat. 678, 25 U. S. C., 1946 ed., 


1 See Okla. Stat. Ann. title 84, sec. 107, which provides in part 
that: “If, after making the will, the testator marries, and the wife 
survives the testator, the will is revoked, unless provision has been 
made for her by a marriage contract or unless she is provided for 
in the will.” 
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sec. 373). This section confers npon Indians such as 
Mer-dah-ke the right to dispose of their restricted or trust 
property by will in accordance with regulations prescribed 
by the Secretary of the Interior, and subject to his ap¬ 
proval. 

The notion that the right conferred upon an Indian by 
section 2 to dispose of restricted or trust property by will 
may be defeated or impaired by resort to the law of the 
State in which he was domiciled is completely dispelled 
by the decision of the Supreme Court in Blanset v. Cardip, 
256 U. S. 319 (1921). In that case, it was held that a will 
made by an Indian woman in Oklahoma and approved 
by the Secretary of the Interior, devising her re- 
17 stricted lands to others than her husband, was not 
invalidated by a provision of the Oklahoma code 
which declared that a married woman could not bequeath 
more than two-thirds of her property away from her hus¬ 
band. The Court said: 

“* * * The Secretary of the Interior made regulations 
which were proper to the exercise of the power conferred 
upon him * * * and it would seem that no comment ife 
necessary to show that (the provision of the Oklahoma 
code) is excluded from pertinence or operation. * * * In 
a word, the act of Congress is complete in its control and 
administration of the allotment and of all that is connected 
with or made necessary by it, and is antagonistic to any 
right or interest in the husband of an Indian woman in 
her allotment under the Oklahoma Code.” 

See also Hanson v. Hoffman et al., 113 F. 2d 780, 789 
(C. C. A. 10th, 1940). Cf. Sperry Oil Co. v. Chisholm, 264 
U. S. 488 (1924); Bunch v. Cole et al., 263 U. S. 250 (1923)1 

The power to legislate with respect to restricted or trust 
Indian property is vested in the United States to the ex-r 
elusion of the several States, which cannot invade this 
field in the absence of enabling legislation by the Congress. 
See United States v. Kagama, 118 U. S. 375 (1886); Blan~ 
set v. Cardin, supra. 
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In view of the lack of power in the State of Oklahoma 
to legislate respecting the field under consideration here, 
it is also necessary to reject the further contention of the 
appellant to the effect that, as the regulations prescribed 
by the Secretary of the Interior under section 2 of the 
1910 act make no provision with respect to the manner in 
which a will once made may be revoked, the Secretary must 
be deemed to have adopted the law of the State of Okla¬ 
homa as the governing law on this point. A similar situ¬ 
ation confronted the Court in Sperry v. Chisholm, swpra. 
There, an act of Congress provided for the leasing of 
restricted Indian lands with the approval of the Secretary 
of the Interior and under rules and regulations prescribed 
by him. An Indian allottee had made a lease on his re¬ 
stricted land, which constituted the family homestead under 
Oklahoma law, without obtaining the signature of his wife 
to the lease, as required by the Oklahoma family homestead 
law. The regulations of the Secretary contained no pro¬ 
vision relating to the manner in which leases should be 
executed on such homesteads. It was contended that the 
lease was invalid under the Oklahoma family homestead 
law. Rejecting the contention, the Court said: 

“The authority thus given by the act of Congress to 
an Indian of the half-blood to make an oil and gas lease 
upon his restricted ‘homestead’ allotment, cannot be lim¬ 
ited or contravened by the provision of the Oklahoma law 
attaching to the execution of a lease upon the family 
homestead the condition that it must also be executed by 
his wife. This added requirement is inconsistent with the 
authority given the allottee by the act of Congress to make 
such lease when approved by the Secretary of the Interior, 
and, if the wife does not consent to the lease, would en¬ 
tirely defeat the purpose of the Congress. As applied to 
an oil and gas lease made by such an allottee upon his 
restricted ‘homestead’, the provision of the Oklahoma 
law is hence invalid because of its repugnancy to the para¬ 
mount act of Congress.” 
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Of course, the right conferred on an Indian by the 
Congress to dispose of his restricted or trust property 
by will necessarily carries with it, by implication, the 
right to revoke such a will at any time during his lifetime. 
However, this right is one to be exercised by the Indian, 
and not by the legislature of the State of Oklahoma. A 
revocation can only flow from an act of the Indian which 
clearly evidences an intention to cancel or supersede the 
will. The mere fact of a subsequent marriage is not such 
an act as necessarily shows an intention upon the 

18 part of an Indian to revoke a will made under sec¬ 
tion 2 of the 1910 act and the regulations of the 

Secretary of the Interior. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 25, Order 
No. 2509, 14 F. R. 307), the orders of the Examiner of 
Inheritance, approving the will of the testator and deny¬ 
ing the appellant’s petition for a rehearing, are affirmed. 

(Sgd.) Mastin G. White 
Solicitor 

• • ♦ • 

i 

19 Filed Mar 17 1950 Harry M. Hull, Clerk 
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EXHIBIT 5 

i 

HAMILTON & KANE j 

Attorneys at Law 
Commerce Building 
Pawhuska, Oklahoma 
December 27,1949 

Mr. William Wade Head j 

Superintendent 

Western Oklahoma Consolidated Agency 
Anadarko, Oklahoma 

Re: Estate of Mer-dah-ke (Herbert Homovich) 
Comanche No. 1928, Deceased. 


! 


22 A 


Dear Mr. Head: 

We have received a copy of letter sent to you on De¬ 
cember 21 by Mr. Theodore H. Haas, Chief Counsel for 
the Solicitor’s office and the opinion of the Solicitor dated 
December 13. 

As attorneys for Mrs. Neoma Homovich, we have no dis¬ 
position to unnecessarily delay the distribution of this 
estate, but we are unable to agree with the conclusions 
reached by the Solicitor. Therefore, we have today com¬ 
municated with Mr. J. J. Smith, Jr., Washington, D. C., 
who will be co-counsel with us in filing suit in the United 
States District Court for the District of Columbia to re¬ 
view the opinion and action of the Solicitor and Secre¬ 
tary of the Interior, pursuant to the Administrative Pro¬ 
cedure Act of June 11, 1946 (60 Stat. L. 238). 

Our litigation will be expedited as much as possible. 
We take for granted that the estate will be held intact 
until the litigation has been completed. Distribution of 
the estate would cause other litigation, if we prevail in 
our view of the law. 

With best wishes of the Season, I am, 

Yours very truly, 

(S) Wm. S. Hamilton 
Wm. S. Hamilton 

• * * _ * 

20 Filed Mar 24 1950 Harry M. Hull, Clerk 

Answer to Amended Complaint 
First Defense 

This Court is without jurisdiction or power to grant 
the relief sought. 

Second Defense 

The complaint fails to state a claim upon which relief 
can be granted. 
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Third Defense 
First Count 

1. The defendant admits the amount in controversy, 
exclusive of interest and costs, exceeds the sum of $3,000.00 
and denies each and every other allegation in paragraph 1 
of the first count of the amended complaint. 

2. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions that the plaintiff is a domiciled, resident citizen of 
the United States and the State of Oklahoma. The de¬ 
fendant denies that Mer-dah-ke (Herbert Homovich) die4 
intestate and admits all other allegations contained in para¬ 
graph 2 of the first count of the amended complaint. 

3. The defendant admits the allegations contained in 
paragraph 3 of the first count of the amended complaint. 

4. The defendant admits the allegations contained in 
paragraph 4 of the first count of the amended com- 

21 plaint. The defendant further alleges that the trust; 

patents under which the decedent held his allotment; 
and the inherited lands were issued pursuant to the Gen¬ 
eral Allotment Act of February 8, 18S7, 24 Stat. 388, as 
amended, 25 U. S. C., secs. 331-334, 348, and provided that 
the United States will hold the fee title to the lands in 
trust for the use and benefit of the Indian allottees for a 
period of 25 years. The trust period has been extended 
from time to time so that the trust period has never ex-i 
pired. The cash, securities and other personal property 
are subject to the same trust as the allotment and in¬ 
herited interests. 

5. The defendant admits all allegations contained in 
paragraph 5 of the first count of the amended complaint, 
except that it is denied that the inherited interests owned 
by the decedent were appraised at $16,061.12. The de¬ 
fendant alleges that the said inherited interests were ap¬ 
praised at $15,061.12 and that the figure $16,061.12 was 
included in the notice to heirs mailed April 6,1949, Exhibit 
2 of the original complaint, through error. 
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6. The defendant admits all allegations contained in 
paragraph 6 of the first count of the amended complaint. 

7. The defendant admits all allegations contained in 
paragraph 7 of the amended complaint. The defendant 
also alleges that all devisees named in the will executed 
June 4, 1947, by Mer-dah-ke are Comanche Indians. 

8. The defendant admits that the Act of June 25, 
1910, 36 Stat. 855, as amended by the Act of February 
14, 1913, 37 Stat. 678, 25 U. S. C., sec. 373, authorized 
and empowered the decedent to dispose of his restricted 
property by will approved by the Secretary of the In¬ 
terior and denies each and every other allegation contained 
in paragraph 8 of the first count of the amended com¬ 
plaint. The defendant further alleges that the will exe¬ 
cuted by Mer-dah-ke June 4, 1947, approved April 6, 
1949, by the Examiner of Inheritance was executed and 
approved pursuant to the regulations of the Secretary of 
the Interior, 25 C. F. K (1949 Ed.) part 81, as supple¬ 
mented by Circular No. 3661, dated June 14, 1947, of the 
Office of Indian Affairs, and on the form of will prescribed 
by the Secretary of the Interior, 25 C. F. R. (1949 Ed.) 
sec. 296.6. A copy of the will marked Exhibit A and a 
copy of Circular No. 3661 marked Exhibit B are attached 
hereto and made a part of this answer. 

9. The defendant admits that Mer-dah-ke died Septem¬ 
ber 30, 194S, and denies each and every other allegation 
contained in paragraph 9 of the first count of the amended 
complaint. The defendant further alleges that Mer-dah-ke 
died testate and that had he died intestate his heirs en¬ 
titled to inherit his estate would have been his mother, 
Wook-kah-nah, and the plaintiff, each entitled to one half. 

10. The defendant denies that the will executed June 
4,1947, bv Mer-dah-ke is void and of no force or effect and 
that Mer-dah-ke died intestate and admits all other alle¬ 
gations contained in paragraph 10 of the first count of the 
amended complaint. 



25 A 


11. The defendant admits the allegations contained in 
paragraph 11 of the first count of the amended complaint. 

12. The defendant admits that by letter of December 
27, 1947, the attorneys for the plaintiff gave notice of an 
intention to appeal from the decision and order of the 
Examiner of Inheritance. The defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of all other allegations contained in paragraph 12 
the first count of the amended complaint. 

13. The defendant denies each and every allegation con¬ 
tained in paragraph 13 of the first count of the amended 
complaint. 

14. The defendant denies each and every allegation con¬ 
tained in paragraph 14 of the first count of the amended 

complaint. j 

23 Second Cownt 

1. The defendant by reference incorporates into 
and makes a part of his defense to the second count his 
answer to the first count. 

j 

2. - The defendant admits all allegations contained in 
paragraph 2 of the second count of the amended com¬ 
plaint. The defendant further alleges that all of the de¬ 
visees named in the will of the decedent are Comanche 
Indians. 

3. The defendant admits that no provision was made 
for the plaintiff by Mer-dah-ke by marriage contract and 
that no provision was made for plaintiff by Mer-dah-ke in 
his will executed June 4, 1947. The defendant denies 
each and every other allegation contained in paragraph 
3 of the second count of the amended complaint. 

4. The defendant admits that subsequent to his mar¬ 
riage to the plaintiff Mer-dah-ke did not re-execute or 
republish his will executed June 4, 1947, and did not exet 
cute any other testamentary instrument. The defendant 
denies each and every other allegation contained in para¬ 
graph 4 of the second count of the amended complaint. 



5. The defendant denies that the will executed June 4, 
1947, was revoked and that Mer-dah-ke died intestate and 
admits all other allegations contained in paragraph 5 oT 
the second count of the amended complaint. 

WHEREFORE, defendant demands judgment dismiss¬ 
ing this action with costs. 
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February 1039 


INDIAN WILL UNDER THE ACT OF JUNE 25, 1910 (36 sTAT. L., 855-856) 
AS AMENDED BY THE ACT OF FEBRUARY 14, 1913 (37 STAT.i^J fi* £* 


LAST WILL AND TESTAMENT MAW i 4 mo 

OF Jj “ ui *• ^ 

..JMer.dalike..(Her.l 5 ecli..Hpmpvip.h}. Allottee No. 1928rCoja. Age .L9.. 

I, ..Herdahke..(Herbert.-Homavich). of the Comanche.. 


Tribe, of the State of .—Oklahoma., being of sound and disposing 

mind, realizing the uncertainty of human life, do make this my Last Will arid 
Testament hereby revoking all former wills by me made, in manner and form, 
following, that is to say: 

f 

FIRST.—I desire that all my legal debts be paid, including the expenses of 
my last illness, funeral, and burial. 


SECOND.—I give, devise, and bequeath to — George Homovich, brother, all 
the surface to my own Allotment, Lots 1 & 2 of NE/U & S/2 NE/U Sec. I-I 4 S-II W. 
I. M., Cotton County Oklahoma, Com.-1928, containing l60.£8 acres. 


To Maude Horaovich, Bessie Homovich, Eula Sue Horaovich, George Homovich and 
George Coosewoon, I bequeath in equal undivided shares, all the mineral rights 
to ny own Allotment, Cora-1928, Lots 1 & 2 of NE/i* & S/2 NE/I 4 Sec. 1-liS-ll W. I 
containing 160.£8 acres. 

To Beverly Sue Kanatoby I bequeath all of my l/9 interest, both surface and 
mineral, of Lots 3 & U of M/h & S/2 M/h Sec. l-JjS-ll, Allt. 1926-Com., 
containing ^61.76 acres. 


My reason for leaving Wookkahnah, my mother, Peawifeah, my sister, Jane 
Caddo, my sister and Wilfred Tabbytite, my brother out of this Will is that 
they are cared for financially from other sources. 


I give, devise, and bequeath all of the rest and residue of my estate, real, 
personal and mixed, to: Roderick Red Elk 
* 


In witness whereof, I, .MerdAhke..(Herbert..Homoyich.., have hereunto set 

my hand, sealed, published, and declared this to be my Last Will and 

Testament, this ....1*. day of . June. ., in the year of our 

Lord one thousand nine hundred and forty..seven.. 

Witnesses: 

.Rosalie..Hardick...../s/.. Merdahke- S.) 

Residiiig at ..Inwton.,..Oklahoma.. 

.R^-.A.-Taylor.. 

Residing at ..Walters.,..Oklahoma. *~ ftT71 

A 
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NO RIGHTS OF AN EXECUTOR ARE TO BE RECOG! 
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Exhibit B 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of Indian Affairs 

i 

Chicago 54, Illinois 

July 14,1947 j 

Law & Probate 

Circular No. 3661 i 

TO ALL EXAMINERS OF INHERITANCE 
AND SUPERINTENDENTS: 

The purpose of these instructions is fully stated in Sec¬ 
tion 1. Complete cooperation between the Examiners and 
the Superintendents will result in prompt probate service 
to the Indians, with a minimum of misunderstanding^, 
delays, complaints, and petitions for rehearing or appeals. 

• • • • 

Section 1. Purpose of instructions. The purpose of 
these instructions is to prescribe the general procedure of 
Examiners of Inheritance and Superintendents in carry¬ 
ing out the responsibilities covered by the Act of June 
25, 1910 (36 Stat. 855); the Act of February 14, 1913 (37 
Stat. 678); and other amendatory acts, and the Depart¬ 
mental Regulations promulgated May 29, 1947 for the de¬ 
termination of heirs and approval of wills, except as to 
members of the Five Civilized Tribes and Osage Indians 
(Title 25, Indian, Subchapter J—Heirs and Wills, Part 81) 
and to instruct Superintendents on their duties and re¬ 
sponsibilities in connection with Probate matters. 

Section 2. Probate districts. The Commissioner of In- 

i 

dian Affairs will divided the Indian country into probate 
districts and shall assign to each district an Examiner 
of Inheritance with necessary clerical and other assist¬ 
ance. 


! 
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Section 3. Numbering cases. 

• • • • 

Section 4. Disposition of files and notices. When the 
original decision is rendered, the original file shall be 
transmitted to the Central Office. A complete copy, includ¬ 
ing the testimony, shall be filed with the Agency having 
jurisdiction over the principal estate of the decedent, and 
a copy of the decision, Summary of Report on Heirs, and 
Notice to Heirs, shall be filed with each Agency in which 
the decedent had inherited interests, at the Agencies where 
4 ‘other Reservation heirs’’ are enrolled, and to Examiners 
in other districts involved. One extra copy of the Notice 
to Heirs shall be filed with the Agency responsible for 
the pavment of the probate fee, stamped “EXTRA COPY 
OF NOTICE ENCLOSED FOR BILLING OF PROBATE 
FEE”, and in all cases in which a probate fee is to be 
charged, a copy of the decision shall be mailed to the Gen¬ 
eral Accounting Office, Washington, D. C. If the probate 
fee is increased or diminished by reason of a modification, 
a copy should always be mailed to the General Accounting 
Office. 

Section 5. Superintendent to notify Examiner of deaths , 
etc. The Superintendent of each Indian Agency shall pre¬ 
pare and furnish directly to the Examiner for his district, 
each month, a list of all restricted Indians who have died 
leaving trust estate, and prior to the probate hearing he 
shall furnish the Examiner a complete inventory showing 
in detail the estate of the decedent with an appraisal 
thereof; the decedent’s original last will and codicils, if 
any; a statement of all reimbursable claims and other 
claims filed with him; and a list of the names of the 
probable heirs, with addresses of adult heirs; and other 
data as set forth on Form 5-108c, “Data for Heirship Find¬ 
ing”; and the last known addresses of the beneficiaries and 
attesting witnesses to a will. 
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Section 6. Examination of records. Prior to the hear¬ 
ing the Examiner shall carefully inspect the allotment, 
census, annuity rolls, and any other records on file at the 
Agency, and obtain all other information which may enable 
him to make a prima facie list of the heirs of such 
28 deceased Indians, but only in contested cases or in 
cases involving material conflict between the records 
and the evidence shall it be necessary for the Examiner 
to prepare exact copies of such census, annuity rolls or 
other records as a part of the probate file. 

Section 7. Cases to be filed separately. * * • 

• • • • 

Section 8. Informal petitions and objections to decision. 
When informal petitions or letters of protest are filed 
within the period allowed by the Regulations, asking a 
rehearing or reopening, the Examiner shall furnish the 
applicant with a copy of the appropriate section of the 
Regulations, calling specific attention to the formalities 
to be observed, particularly that the petition should be 
under oath and supported by proper affidavits. Specific 
time should always be allowed in which to comply with 
the Regulations, which time should be reasonable and sub¬ 
ject to extension for good cause shown. 

The Examiner should also advise the applicant of the 
legal problems to be met and a brief analysis of the record 
and testimony which may indicate the correctness of the 
decision. 

If no proper and formal petition and supporting affidai 
vits are filed with the Examiner within the time allowed, 
he shall so advise the Superintendent, copies to the inter-j 
ested parties and the Commissioner, and the original de¬ 
cision shall be final so far as the instant petition is com 
cerned. j 

Section 9. Superintendents to communicate directly 
with the Examiner on omitted or improperly included 
lands. • • * 

• • * • 

i 

i 

i 

; 

i 


I 
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Section 10. T. L. E. Exchanges. * * * 

* • • • 

Section 11. Addresses of petitioners, witnesses, heirs, 
and devisees. The Examiner should always secure the 
address of every witness appearing, and of the heirs and 
devisees. Particularly should he secure the addresses of 
all petitioners. 

29 Section 12. Superintendents to submit dll wills 
to the Examiner for approval as to form. All wills 
and codicils, the execution of which is supervised by Agency 
officials, shall be submitted immediately to the Examiner 
for examination and approval as to form. All wills should 
be submitted in triplicate, together with triplicate copies 
of accompanying affidavits or certificates. On action by 
the Examiner, the original will and affidavits, together 
with one duplicate copy thereof, should be returned to 
the Agency, and one duplicate should be retained in the 
office of the Examiner. 

Section 13. Wills, form and requirements. The will 
of any Indian who may make such an instrument should 
be filed with the Superintendent. When the will is pre¬ 
pared by the Superintendent or other employee of the Indian 
Service it shall be prepared in triplicate on the printed 
forms furnished by the Indian Office. The officials shall 
aid and assist the Indian as far as possible in the drawing 
of the instrument so that it will clearly and unequivocally 
express his wishes and intentions. Statements, in tripli¬ 
cate, preferably under oath, by the person drawing the 
will and the witnesses thereto that the testator was men¬ 
tally competent and that there was no evidence of fraud, 
duress, or undue influence in connection therewith, should 
be attached to the instrument. WTiere evidence of fraud, 
duress, or undue influence exists a detailed statement 
should accompany the will setting forth the nature and 
extent thereof. 

The will should state (1) the name, age, residence and 
tribe of the Indian, and allotment number, if allotted; 
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(2) names, ages, tribe and relationship of the devisees j 

(3) the specific description of the trust or restricted lands 
which the testator is attempting to dispose of shall be s0 
made that the same can be identified; (4) the name of the 
person to whom such trust or restricted lands were allot¬ 
ted, if known, or the legal description or other information 
tending to identify the same; (5) in case of personal 
property a description of the property bequeathed which 
will enable the Indian Office to identify it; (6) and signed 
at the end thereof by the maker in his own handwriting, 
if he can write, otherwise by thumb print (preferably); 
or by mark, and in all cases to be witnessed by two or 
more disinterested adult witnesses who can write, and are 
not beneficiaries under the will or closely related to any; 
beneficiary. No alleged noncupative or oral will shall be 
recognized or considered, nor will any rights of any exe¬ 
cutor be extended to trust property. 

Section 14. Affidavits by testators. Every Government 
employee who shall assist in or supervise the making of 
a will, should secure from the testator an affidavit in trip¬ 
licate setting forth, among other matters, his relationship 
to the devisees and whether or not they are members of 
the tribe having jurisdiction over the lands devised. When 
possible, the affidavit should also contain testator’s reason 
for making such devises, particularly when the immediate 
relatives are given little or nothing. When known, the 
devisees should be given their respective relationship and 
designated by tribe and allotment number. 

In the preparation of a will, Government employees; 
must keep in mind, in addition to other matters, the fol¬ 
lowing important details: 

(1) Under the Indian Reorganization Act an Indian 
may bequeath his personal property, save shares in a 
tribal corporation, to whomever he desires. His real prop¬ 
erty and shares in a tribal corporation may be given 
30 only to his heirs, to members of the tribe having: 
jurisdiction over the property, or to the tribe or: 


i 
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tribal corporation. This should be covered on the face of 
the will or by affidavit of the testator or by certificate of 
the Superintendent. 

(2) Whenever possible the interpreter at the making 
of a will should be a disinterested person, and the testator 
should be fully informed of all the property he may possess, 
as shown by the agency records. 

(3) After the making of specific devises and bequests, 
care should be taken to provide for the disposition of the 
residue. The regular form of will supplied contains a 
residuary clause, and should always be used whenever 
practicable. 

(4) No will shall be executed in blank. The addition 
of descriptions of property or names of devisees after the 
w'ill is signed by the testator is not permitted. The wit¬ 
nesses must sign at the time same is signed by the testator. 
The will must be complete when it leaves the testator’s 
presence, and additions thereafter will invalidate it. 

Section 15. Examiners not to draw wills. Examiners 
should not draw wills or codicils, or act as witnesses to 
wills or codicils, which may later come before them in 
probate. They may and should give advice freely and 
often on the proper execution of a sensible will. They 
will act on wills and approve for form when justified, and 
seek to prevent ambiguities or errors that may complicate 
the probate proceedings. 

Section 16. Probate fees; how collected. • * • 

• • • • 

Section 17. Copies of appeal decisions to Examiners. 
All Examiners will be furnished with copies of the deci¬ 
sions of the Secretary in cases of appeal. 

Section 18. Annual reports of Examiners. Each Ex¬ 
aminer shall maintain records showing the number of wills 
approved or disapproved for form; the number of cases 
concluded during each fiscal year; the gross amount of 
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inventories and probate fees; petitions for rehear- 
31 ing and reopening and appeals. Immediately after 
Jnly 1 of each year, his report covering the above 
matters, and general comment and suggestions will be 
submitted to the Commissioner for use in preparation of 
the annual report of the Department. 

(Sgd) William Zimmerman, Jr. 

Acting Commissioner. 

• • • • 

35 Filed June 15 1950 Harry M. Hull, Clerk 

Interveners Petition for Intervention and Answer 

Amended Complaint. 

COME NOW the Interveners, George Homovich, Maude 
Homovich Red Elk, Bessie Homovich, Eula Sue Homo¬ 
vich, and Wook-kah-nah, and leave of the Court being 
first obtained, file this, their Petition for Intervention and 
Answer to the Amended Complaint in said cause. 

1. Interveners George Homovich, Maude Homovich Red 
Elk, Bessie Homovich and Eula Sue Homovich are blood 
heirs and beneficiaries under the will of Herbert Homo¬ 
vich (Mer-dah-ke) deceased Comanche Allottee No. 1928,] 
and have, along with George Coosewoon and Roderick 
Red Elk, been determined by the Secretary of Interior as 
the sole beneficiaries under the above will and legally 
entitled to have the Estate of the said Herbert Homovich 
(Mer-dah-ke) distributed to them; that Intervener Wook- 
kah-nah, was the mother of Herbert Homovich (Mer-dah-, 
ke) and was excluded from participation in said estate 
under the terms and provisions of said will. 

2. Interveners adopt the First Defense of Defendant’s 
Answer to Amended Complaint and the same is made a 
part hereof as if set out verbatim. 

3. Interveners adopt the Second Defense of Defend-; 
ant’s Answer to Amended Complaint and the same is made 
a part hereof as if set out verbatim. 
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4. Third Defense 

First Cowrit 

36 Interveners adopt the allegations, defense and 
pleadings set forth in paragraphs 1, 2, 3, 4, 5, 6, 

7, 8, 9, 10, 11, 12, 13 and 14 in Defendant’s Answer to 
Amended Complaint, and make the same a part hereof 
as if set out verbatim. 

Second Cownt 

5. Interveners adopt the allegations, defense and plead¬ 
ings set forth in paragraphs 1, 2, 3, 4, and 5 in Defendant’s 
Answer to Amended Complaint, and make the same a part 
hereof as if set out verbatim. 

WHEREFORE, Interveners pray that the Court dismiss 
this action or in the alternative for a judgment in favor 
of Defendant and Interveners and against Plaintiff, to¬ 
gether with such other and further relief the Court deems 
just and proper or to wdiich Defendant and Interveners 
may show themselves entitled. 

• • • • 

37 Filed Jun 14 1950 Harry M. Hull, Clerk 

Order Allotting George Homovich, Maude Homovich Red 
Elk, Bessie Homovich, Eula Sue Homovich, amd 
Wook-kah^nah to Intervene as Defendants. 

This matter comes on for hearing upon motion of the 
above named parties for leave to intervene herein and it 
appearing to the Court that the above named parties are 
the real parties in interest in this action and are personally 
and financially interested in the issues and final outcome 
and will be materially affected by any Order or Judgment 
rendered herein; and it further appearing from the pro¬ 
posed pleadings exhibited to the Court during this hear¬ 
ing that Movants will raise no new issue or different issues 
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from those raised by Defendant, said Movants merely 
adopting the pleadings of Defendant already filed herein, 
so that no delay will be entailed by such intervention; 
and for good cause shown, it is therefore ordered 

THAT George Homovich, Maude Homovich Red Elk, 
Bessie Homovich, Eula Sue Homovich, and Wook-kah-nah 
be, and hereby are, permitted to intervene herein as par¬ 
ties Defendant and to file instanter Interveners Motion 
adopting Defendant’s Motion for Summary Judgment and 
Interveners Answer to Amended Complaint. 

Done at Washington, District of Columbia, this 14th 
day of June, 1950. 

/s/ Edward A. Tamm 
District Judge 

• « • * 

38 Filed Mar 20 1950 Harry M. Hull, Clerk 
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Plaintiff’s Interrogatories to Defendant 

• • • # 

39 5. Reference is made to the Department of the 
Interior’s Law & Probate Circular No. 3661, dated 

July 14, 1947, and signed by William Zimmerman, Jr^, 
Acting Commissioner. Please state with respect to such 
Circular: 

(a) Whether or not the said Circular has ever been 
published in any official publication or publications of the 
United States of America, and if so, state the name of each 
such publication and in what issue or volume and on what 
page thereof said Circular was published and the date on 
which it was published. 

(b) Under and by virtue of what authority or delega¬ 
tion of authority the said William Zimmerman acted in 
issuing the said Circular. 

j 

• 9 # * 
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Defendant’s Answers to Plaintiff’s Interrogatories 

• • * • 

45 Interrogatory 5 

(a) Law and Probate Circular No. 3661, dated 
July 14, 1947, and signed by William Zimmerman, Jr., 
Acting Commissioner of the Bureau of Indian Affairs (see 
Item 32, under Interrogatory 2) is not known to have been 
published in any official publication of the United States 
of America. 

(b) Law and Probate Circular No. 3661 was promul¬ 
gated in the following circumstances: Pursuant to the 
direction contained in the memorandum, approved by C. 
Girard Davidson, Assistant Secretary of the Interior, on 
December 18, 1946 (Item 29, under Interrogatory 2), the 
Bureau of Indian Affairs submitted a draft of amended 
regulations on April 16, 1947, for departmental approval. 
This draft was regarded as too detailed upon its review 
by the Solicitor for this Department. Accordingly, a re¬ 
vised draft of regulations was prepared in the Solicitor’s 
office, which draft was submitted to the Secretary of the 
Interior for consideration, together with a memorandum, 
dated May 23, 1947, signed by the Solicitor, Mastin G. 
White. In that memorandum, a copy of which is attached 
to the answers to the interrogatories, and which is identi¬ 
fied as Exhibit A, the Solicitor advised this office that “It 
is my understanding that general instructions will be is¬ 
sued by the Commissioner [of Indian Affairs] to the 
Examiners and the Superintendents advising them of their 
duties and responsibilities in detail. These omitted pro¬ 
visions mights well be incorporated in those instructions.” 
Accordingly, it was on that basis that this Department 
approved the revised draft of regulations prepared 

46 in the Solicitor’s office, and that approval was given 
with the understanding that the Commissioner of 
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Indian Affairs would issue such instructions as were neces¬ 
sary to implement the regulations and to fill in the essen¬ 
tial details. Law and Probate Circular No. 3661 was 
designed to accomplish this purpose. The practice of 
having the Commissioner of Indian Affairs issue instruc¬ 
tions to carry out the general provisions of Department 
regulations is in accord with the established usage of this 
Department. 

# • • • 
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[The form referred to in the preceding Memorandum 
(Interr. 2, Item 25) as “attached form” is not reproduced 
here since it is identical with the form of will forming 
Exhibit A to Answer to Amended Complaint, appearing 

at pp. 27A-28A, supra] 

• * * * 
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234 Filed Apr 11 1950 Harry M. Hull, Clerk j 

To each Examiner of Inheritance 
Office of the Solicitor 

District Directors j 

Herewith are two copies of the rough draft of proposed 
Probate Regulations, made in conformity with the order 
of the Secretary of date December 18, 1946, that additional 
probate authority be delegated to Examiners. 

These proposed Regulations are confined to procedure, 
and have eliminated a number of sections that were con¬ 
tained in the Regulations of May 31,1935 and amendments 
of Dec . 17,1943. Also eliminated are several sections that 
were included at the conclusion of the Examiners’ Con-; 
ference of February 10-12, 1947. 

The Regulations are of a permanent nature and must 
be printed in the Federal Register. Time is required in 
which to modify them should the situation require. It is; 
therefore proposed to eliminate everything that is not of 
a permanent character. j 

In connection with these Regulations, general instruc¬ 
tions will be issued by the Commissioner for the purpose 
of advising the Examiners and Superintendents of their 
responsibilities, duties and matters of detail. This was 
discussed at the Conference, and will cover such matters i 
as the method of numbering and handling cases, copies, j 
notices, supplies, decrees, forms, stamps, docket system, 
instruction on execution of wills, reports, etcetera. Rough 
drafts of these proposed instructions will be mailed to 
all Examiners for their review and suggestions. Experi¬ 
ence will show if changes are required and if they are this j 


i 

i 


! 


42 A 


can be accomplished by Departmental orders and put into 
effect immediately. 

Please return one copy at the earliest possible moment 
with any suggestions you may have to offer. We are 
anxious to put these Regulations into effect at the earliest 
possible moment, and any delay on your part will hold us 
up. 

Some Examiners have not yet reported on the correct¬ 
ness of the list of Reservations that are to be assigned 
to each Examiner. This is also important as we should 
have the Commissioner’s approval to these assignments. 

Sincerely yours, 

Sgd. A. B. Melzner 
A. B. Melzner 
Chief of Probate Division 
• • • • 

261 Filed Apr 25 1950 Harry M. Hull, Clerk 

Defendant’s Motion for Summary Judgment 

The defendant moves this Court for summary judgment 
dismissing the complaint in this action pursuant to Rule 
56, F. R. C. P., on the ground that there is no dispute as 
to any material fact and the defendant is entitled to 
judgment as a matter of law. The grounds of this motion 
are: 

1. The complaint fails to state a claim upon which relief 
can be granted. 

2. The approval of the will of Mer-dah-ke, a Comanche 
Indian, was a proper exercise of a power conferred upon 
the Secretary of the Interior by Congress. 

3. This Court is without the jurisdiction or power to 
set aside an order of the Secretary of the Interior approv¬ 
ing the will of a Comanche Indian. 

a. The action of the Secretary of the Interior approving 
the will of a Comanche Indian is final and conclusive. 
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b. The action of the Secretary of the Interior approving 
the will of a Comanche Indian involves the exercise of a 
discretionary function not subject to review or control bjy 
this Court. 

# # • • 

262 Filed May 17 1950 Harry M. Hull, Clerk | 

i 

Plaintiff’s Motion for Summary Judgment 

By her attorneys, plaintiff Neoma Homovich moves the 
Court as follows: 

1. That pursuant to Rule 56 of the Federal Rules of 
Civil Procedure the Court enter a summary judgment in 
plaintiff’s favor for the relief demanded in plaintiff’s com¬ 
plaint, on the ground that there is no genuine issue as to 
any material fact and that plaintiff is entitled to a judg¬ 
ment as a matter of law; or, in the alternative: 

2. If summary judgment is not rendered in plaintiff’s 
favor upon the whole case for all the relief asked by 
plaintiff, and a trial is necessary, that the Court, upon the 
hearing of this motion, by examining the pleadings and 
the evidence before it and by interrogating counsel, ascer.- 
tain what material facts exist without substantial contro¬ 
versy and what material facts are actually and in good 
faith controverted, and thereupon make an order specify¬ 
ing the facts that appear without substantial controversy 
and directing such further proceedings in this action as 
are just. 

This motion is based upon: 

1. The pleadings on file in this action. 

2. Plaintiff’s interrogatories to defendant filed March 
20, 1950, and defendant’s answers thereto filed April 11 j 

1950. ! 

• # • • 
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Interveners Motion for Summary Judgment 

COME NOW the Interveners and join the Defendant 
in his Motion for Summary Judgment herein and adopt 
his allegations and pleadings therein and make reference 

to same as if fully incorporated herein. 

• * * • 

265 Filed Jun 27 1950 Harry M. Hull, Clerk 

Order D envying Plaintiff’s Motion for Summary Judgment 
and Granting Defendant’s and Intervenors’ Motions 
for Summary Judgment 

This matter having come on for hearing at Washington, 
D. C., on the 14th day of June, 1950, and having been 
continued until the 16th day of June, 1950, on motion for 
summary judgment of the plaintiff, motion for summary 
judgment of the defendant, and motion for summary judg¬ 
ment of the intervenors, and the Court having heard 
argument of counsel, it is by this Court this 27th day of 
June 1950, 

ORDERED, ADJUDGED AND DECREED that the 
motion for summary judgment of the plaintiff be and it 
is hereby, denied, that the motion for summary judgment 
of the defendant and the motion for summary judgment 
of the intervenors be, and they are hereby, granted, and the 
complaint is dismissed. 

/s/ Edward A. Tamm 
Judge 

* • • • 

268 Opinion of the Court 

THE COURT (TAMM, J.): The Court is obli¬ 
gated to counsel for a very detailed analysis of what, in the 
Court’s opinion, boils down to a single legal proposition 
in this case. 
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The action before the Court arises on a motion for 
summary judgment filed by defendant and a motion for 
summary judgment filed by the plaintiff in a case in which 
the plaintiff, by her amended complaint, seeks a review 
of and to set aside the administrative order, or for declara¬ 
tory judgment or injunction. 

Briefly, the facts are that the plaintiff, a white woman, 
married the Comanche Indian, Herbert Homovich, on 
April 10, 1948. Prior to this marriage it appears th^t 
the Indian, since deceased, had executed a will on June 4, 

1947, this will having been executed upon a form adopted 
for the preparation of wills by Indians by the Interior 
Department on February 3,1939. 

The Indian, Herbert Homovich, died on September 30, 

1948. Subsequently the will of this Indian was probated 
through the Examiner and the other administrative officers 
of the Interior Department’s branch of Indian Affairs in 
Oklahoma, and the pleadings disclose, both affirmatively 
and by the admission of the plaintiff, that the Secretary 

of the Interior has approved the will. 

269 In its motion for summary judgment the defend¬ 
ant contends, 

First; that the complaint fails to state a claim upon 
which relief may be granted and 

Second; that the approval of the will of the Indian was 
a proper exercise of the power conferred upon the Secre¬ 
tary of the Interior by Congress, and 

Third; the Court is without jurisdiction or power to set 
aside the order of the Secretary of the Interior approving 
the will of a Comanche Indian. I 

j 

With respect to the third ground of defendant’s motion 
for summary judgment it is defendant’s contention, 

First; that the action of the Secretary of the Interior in 
approving this will is final and conclusive, and 
Second; that the action of the Secretary of the Interior 
approving the will of the Indian is, in all events, an exer¬ 
cise of a discretionary function not subject to review or 
trial by this Court. 
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The motion of plaintiff for summary judgment is predi¬ 
cated fundamentally on two grounds, 

First; that there were no rules and regulations in effect 
at the time that this will was executed, and that conse¬ 
quently the will could not be validly drawn because there 
w T ere no rules and regulations pertaining to its prepara¬ 
tion. 

270 Second; that if the will was valid and effective, 
the will was revoked by the marriage between the 

Indian and the present plaintiff in accord with the statutes 
of Oklahoma. 

In support of this motion for summary judgment the 
plaintiff has also argued in its memorandum, or memo¬ 
randa, of points and authorities, and in oral argument, 
that the Court has jurisdiction. 

Fundamentally, the argument arises under the provision 
of Section 373 of Title 25 of the United States Code 
wherein, under the heading, “Disposition by Will of Al¬ 
lotment Held Under Trust,” it is provided in essence 
that 

“Individual Indians shall have the right, prior to the 
expiration of the trust or restricted period, and before 
the issuance of a fee simple patent, or removal of restric¬ 
tions, to dispose of such property by will in accordance 
with the rules and regulations to be prescribed by the 
Secretary of the Interior, provided, however, that no will 
so executed shall be valid or have any force or effect unless 
and until it shall have been approved by the Secretary 
of the Interior,” and “Provided, further, that the Secre¬ 
tary of the Interior may approve or disapprove of the 
will either before or after the death of the testator.” 

Thereafter, there are two additional provisions in Sec¬ 
tion 373 of Title 25 which the Court feels it is 

271 unnecessary to recite in connection with ruling upon 
these motions. 

The record before the Court indicates that over a period 
of years the defendant, or his predecessors in office, that 
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is, the Secretaries of the Interior, have issued under the 
provisions under the statutes of 1910 and 1913 a growing 
series of rules and regulations relating to the approval 
of -wills, and the determination of heirs, and so on, of 
Indians, except as to members of the Five Civilized Tribes 
and the Osage Indians, for which latter groups Congress 
has enacted special legislation not applicable to Comanche 
Indians. 

It appears from the record that on or about June 10, 
1947, as indicated by the Federal Register for June 10, 
1947, these regulations, in so far as they are identified 
as Sections 81.0 to 81.62, were revoked and new sections 
were substituted therefor. From the pleadings, as dis¬ 
tinguished from the provision of the Federal Register, it 
is suggested to the Court the possibility that these regu¬ 
lations were cancelled on May 27th, or approximately that 
date, and the new regulations not issued until some days 
after the execution of this will. Plaintiff contends also 
that admitting that the new provisions, as set forth in 
the Federal Register for June 10, 1947, were enacted, they 
nevertheless do not constitute Rules and Regulations be^ 
cause they do not tell the reader thereof how to make a 
will. 

i 

272 Collaterally, the defendant contends that the reg¬ 
ulations set forth in the Federal Register for June! 
10, 1947, constitute a full and complete set of rules and: 
regulations relating to the preparation of wills as called 
for by the provision of Section 373 of Title 25. 

Incidentally, the Court points out, if I haven’t already 
done so, that the will in this case, which is the subject of ; 
the litigation, was drawn on a form prepared by the Sec¬ 
retary of the Interior and circulated some years ago but ( 
apparently never published until it was enumerated as 
a form in the 1949 edition of the Code of Official Regu- 
lations where, as I recall, it appears in volume 25. The 
plaintiff challenges this prepared form contending it does 
not constitute “A rule or regulation of the Interior De- j 
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partment.” The defendant contends that this form has 
maintained its legal identity as an approved form of will 
in spite of the cancellation and restatement of other mles 
and regulations of the Interior Department relating to 
the making of these wills. 

Approaching the problem upon what the Court consid¬ 
ers the most fundamental basis, that is the determination 
of the question of whether there is a will, and whether 
it is a valid will, the Court observes, first, that Section 
373 of Title 25, U. S. C. creates a rather unusual situation 
with reference to wills. As a general premise of law, the 
validity of a will is determined by the law existing 
273 at the time that the will is executed. The statutory 
requirements for the execution of a will are meas¬ 
ured against the facts at the time a particular will is 
drawn, and validity is determined by the will’s ability to 
come within the enabling statute at the time the will is 
drawn. The case before the Court, however, arises under 
a statute which is certainly unique and deviates from 
general principles of probate law as to validity of a will 
because the statute says an Indian may draw a will in 
accordance with the regulations to be prescribed by the 
Secretary of the Interior, but provides that no will so 
drawn shall be valid or have force and effect unless and 
until it shall have been approved by the Secretary of 
the Interior. So, under the statute it is conceivable that 
an Indian might draw a will in accordance with the reg¬ 
ulations to be prescribed by the Secretary of the Interior 
and the Secretary has the right, if he decides to do so, 
to say that there is no valid will. In other words, the 
condition precedent to the existence of a valid will, to 
borrow a term from contract law, is briefly the approval 
of the Secretary of the Interior. 

The Court subscribes to the view that this will, having 
been approved by the Secretary of the Interior, is a valid 
will unless the collateral facts and circumstances warrant 
the Court in ruling either that the Secretary has acted 
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beyond his authority, or that the law relating to 

274 the cancellation of wills, under Oklahoma law has 
invalidated the present will to the point where it 

was non-existent and consequently, as the plaintiff con¬ 
tends, there was no will before the defendant which he 
could approve. 

Without becoming verbose and attempting to outline 
the rather lengthy reasoning by which the Court reaches 
its conclusion, but in order to afford counsel an oppor¬ 
tunity to have the full aspects of the Court’s viewpoint 
before it in the event of an appeal from this Court’s 
ruling, the Court has concluded, first of all, that the 
Oklahoma statute relating to the revocation of wills does 
not apply to the facts in this case because the Court is 
of the opinion that the validity of this will is by Act of 
Congress beyond the reach of the Oklahoma statute. The 
Court is of the opinion that the marriage of the plaintiff 
to the Indian did not constitute such a clear and positive 
manifestation of the testator’s intent to revoke the will 

t 

as to justify the Court in declaring, as a matter of law, 
that the will has been revoked. 

The Court finds, accordingly, that there was an existing 
will which was approved by the Secretary of the Interior; 
and which by the terms of Section 373, Title 25, became 
a valid will. 

Collaterally, the Court observes for the information of 
counsel that since the determining factor in arriving at 1 
the validity of the will is the ultimate approval of j 

275 the Secretary of the Interior, that is the defendant, i 
which approval may be given before or after the 

death of the Indian, the mere fact that there were in¬ 
adequate or no regulations in effect on the date that the ! 
will was made would not invalidate the will if the Sec- | 
retary subsequently approved it. j 

I think upon that reasoning the Court disposes of the 
case upon the fundamental point of law involved, which 
the Court prefers to reach rather than to go off the i 
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tangent of whether the Court does or does not have ju¬ 
risdiction. In so far as the result of the Court’s study 
of the cases cited, so far as those cases post-date the 
provisions of the Administrative Procedure Act, the Court 
seriously doubts that it has jurisdiction to review the 
act of the Secretary of the Interior in approving or dis¬ 
approving a will of this kind in the absence of some alle¬ 
gation of a complete violation and abuse of the discretion 
placed in the Secretary. 

Under the circumstances the Court grants the motion 
of the defendant for summary judgment and, of course, 
denies the motion of plaintiff for summary judgment 

# * * • 

277 Filed Jul 20 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this July 20th, 1950, that Neoma 
Homovich, the plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia Circuit from the judgment and order of this 
Court entered in this action on June 27, 1950, denying 
plaintiff’s motion for summary judgment, granting de¬ 
fendant’s and interveners’ motions for summary judgment 
and dismissing plaintiff’s complaint. 

* * * • 
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STATEMENT OF QUESTIONS PRESENTED 


I 


1. Whether the action of the Secretary of the Interior ap- i 
proving the will of an Indian under section 2 of the Act of 
June 25, 1910, 36 Stat. 855, as amended by the Act of 
February 14, 1913, 37 Stat. 678, 25 U.S.C. sec. 373, is ex¬ 
cluded from judicial review under section 10 of the Ad¬ 
ministrative Procedure Act, 5 U.S.C. sec. 1009, because the j 
Secretary’s determination is by the 1910 Act made final and 
conclusive and also because his action is by law committed ! 
to his discretion. 

i 

j 

2. Whether a will not in violation of any regulations is¬ 
sued by the Secretary under section 2 of the Act of June 25, j 
1910, as amended, 25 U.S.C. sec. 373, and approved by the 
Secretary, as required by the act, is valid. 

| 

3. Whether the issuance of formal regulations is manda¬ 
tory under the statute and essential to the valid execution 
and approval of a will thereunder, and if so, whether the 
regulations are adequate. 

4. Whether state law, providing that subsequent mar¬ 
riage revokes a will previously executed, is made applicable 
to the will of an Indian by the Act of June 25, 1910, as ! 
amended, 25 U.S.C. sec. 373. 
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OPINION BELOW 

The opinion of the district court (Jt. App. 44A-50A) is 
not reported. 

JURISDICTION 

This is an appeal from a judgment dismissing appellant’s 
complaint entered on June 27, 1950 (Jt. App. 44A). For 
reasons stated in the Argument infra, we do not believe 
that the district court had jurisdiction of this case. Notice 
of appeal was filed on July 20, 1950 (Jt. App. 50A). The 
jurisdiction of this Court rests upon 28 U.S.C. sec. 1291. 

STATEMENT 

Appellant brought this action to review and set aside an 
order of the Secretary of the Interior approving the will of 


(1) 
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one Mer-dah-ke, otherwise known as Herbert Homovich, a 
Comanche Indian resident in Oklahoma, and to direct dis¬ 
tribution to appellant of a portion of Mer-dah-ke’s estate. 
The beneficiaries under the will and the mother of Mer-dah- 
ke w-ere allowed to intervene (Jt. App. 36A). The facts 
are not in dispute and the case was submitted to the dis¬ 
trict court on separate motions for summary judgment filed 
by all parties (Jt. App. 43A, 44A). Those facts are as 
follows: 

Mer-dah-ke, the decedent, was a full-blood Comanche In¬ 
dian. At the time of his death, he owned allotted and 
inherited lands under trust patents issued under the Gen¬ 
eral Allotment Act of February 8, 1887, 24 Stat. 388, as 
amended, 25 U.S.C. secs. 331-334, 348 (Amended Complaint, 
par. 4, Jt. App. 3A; Ans., par. 4, Jt. App. 23A). These 
lands, on which the restrictions imposed by the General 
Allotment Act remained in force, and certain personal 
property in the form of restricted funds likewise subject 
to the control of the Secretary of the Interior, had an 
appraised value of $162,464.59 (Jt. App. 12A). 

On June 14, 1947, Mer-dah-ke executed a will leaving this 
property to his brothers and sisters and collateral relatives, 
the interveners here. 1 On April 10, 1948, Mer-dah-ke and 
appellant, a white woman, were married and remained so 
until Mer-dah-ke died on September 30, 1948 (Jt. App. 
4A-5A). Mer-dah-ke did not after his marriage to appel¬ 
lant execute any testamentary instrument either revoking 
the will of June 4,1947, or changing in any way the disposi¬ 
tion of his property as provided by that will. 

On January 17, 1949, the Examiner of Inheritance, an 
official of the United States Indian Service, held a hearing 
at Anadarko, Oklahoma, when evidence w’as received con¬ 
cerning the execution of the will of Mer-dah-ke, and to 
determine who his heirs would have been if he had died 

i The right of an Indian owning restricted lands under trust patents issued 
under the General Allotment Act to dispose of such property and restricted 
funds was conferred by the Act of June 25, 1910, 36 Stat. 855, as amended by 
section 2 of the Act of February 14, 1913, 37 Stat. 678, 25 U.S.C. sec. 373 
(App. infra, pp. 33-34). 
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intestate. Appellant at that time challenged the will on the ! 
sole ground that, by virtue of Oklahoma law, her marriage 
to Mer-dah-ke operated to revoke the will (Jt. App. 11A). | 
By virtue of authority delegated to him by the Secretary I 
of the Interior, 12 F.R. 3763, 25 C.F.R. (1949 Ed.) sec. 81.1, 2 , 
the Examiner of Inheritance by order dated April 6, 1949, ; 
approved the will and also found that had Mer-dah-ke died j 
intestate his heirs entitled to inherit the estate would have 
been appellant and Mer-dah-ke’s mother, Wook-kah-nah ; 
(Jt. App. 10A-13A). 3 A petition for rehearing was denied j 
by the Examiner of Inheritance on January 4, 1950 (Jt. | 
App. 14A-16A). On appeal to the Secretary of the Interior, 
the order of the Examiner of Inheritance approving the 
will was affirmed (Jt. App. 18A-21A). 

This suit was thereupon instituted to obtain a reversal i 
of the Secretary’s decision, jurisdiction being rested pri¬ 
marily upon'the Administrative Procedure Act, 5 U.S.O. j 
sec. 1009 (Jt. App. 2A). There being no issue of fact in- j 
volved, the matter was submitted on separate motions for j 
summary judgment filed by appellant, appellee Oscar L. 
Chapman, and the intervening beneficiaries (Jt. App. 42A- 
44A). On June 27, 1950, having heard argument on the j 
motions, the district court entered an order denying the j 
motion of appellant for summary judgment, granting the 
motions of appellee and the interveners, and dismissing 
the action. The district court filed an opinion (Jt. App. 
44A-50A) which, in brief, held that the will was beyond the ; 
reach of the Oklahoma statute providing that a will is re¬ 
voked by a subsequent marriage of the testator, and that, 
having been approved by the Secretary of the Interior as j 
provided by the Act of June 25, 1910, 36 Stat. 855, as i 
amended by the Act of February 14, 1913, 37 Stat. 678, 25 j 
U.S.C. sec. 373, the will was valid. The Court also ex- j 
pressed doubts as to its jurisdiction (Jt. App. 49A-50A). 

2 This delegation of authority is authorized by 25 U.S.C. sec. la. 

3 In the will the reason given for making no provision for the mother was 
that she was “cared for financially from other sources. M (Jt. App. 27A). The 
mother testified at the hearing that she had no objection to the will 
(Jt. App. 11A). 


1 
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STATUTES INVOLVED 

The material provisions of section 10 of the Administra¬ 
tive Procedure Act of June 11, 1946, 60 Stat. 237, 5 U.S.C. 
1009, sections 1 and 2 of the Act of June 25, 1910, 36 Stat. 
855, as amended by the Act of February 14, 1913, 37 Stat. 
678, 25 U.S.C. sec. 373, and the relevant provisions of 84 
Okla. Stat. Ann. sec. 107 appear in the Appendix (infra, 
pp. 33-34). 

SUMMARY OF ARGUMENT 

1. Jurisdiction to review the order of the Secretary of 
the Interior here in question is not given by section 10 of 
the Administrative Procedure Act, 5 U.S.C. sec. 1009, relied 
upon by appellant. The section excludes from judicial re¬ 
view any agency action where the statute precludes judicial 
review or wdiere the agency action is committed by law to 
agency discretion. The Secretary’s order here involved 
responds to both exceptions. 

By section 1 of the 1910 act, as amended, the Secretary’s 
determination of heirs is expressly declared to be final and 
conclusive. The section also authorizes the Secretary to 
issue unrestricted patents to the heirs, or to sell inherited 
lands, and the legislative history shows that the provision 
as to finality was inserted to stabilize titles by precluding 
challenge of the Secretary’s order. Section 2 of the act 
authorizing the Secretary to approve wills has similar pro¬ 
visions authorizing the Secretary to sell devised lands or 
to issue unrestricted patents. Congress could not have 
intended that titles to devised lands so acquired have less 
protection than titles to inherited lands, and must have 
intended that the Secretary’s order approving or disap¬ 
proving a will should be final and conclusive, just as is bjs 
determination of heirs. The mere failure to repeat such a 
provision in section 2 does not justify a contrary view. 
Moreover, the courts have recognized the Secretary’s ex¬ 
clusive jurisdiction to approve a will under the act or to 
revoke an approval once given. 

It is likewise clear that the Secretary’s function and 
authority in approving or disapproving a will is committed 
to his discretion. This appears from a mere reading of the 
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statute. Whether Indian wills are sufficient as to form, 
whether they were freely made or induced by fraud, and 
whether a provident disposition is made by the will, are I 
matters committed to his judgment. That broad, discre- i 
tionary authority is vested in the Secretary by this statute I 
has also been recognized by the courts. The agency action 
here involved is therefore within both exceptions contained 
in section 10 of the Administrative Procedure Act, and 
jurisdiction to review such action is not conferred by that I 
act. 

i 

2. The approval of the Secretary validated the will. The ! 
statute does not, as appellant contends, make the issuance j 
of regulations mandatory. It merely authorizes regula- i 
tions, leaving to the Secretary the determination whether j 
regulations are necessary, and the scope of them. Appel¬ 
lant misreads the statute. Moreover, she asks this Court 
to give a critical, technical construction to defeat the pur¬ 
pose of the statute and to deprive the Indian of the right 
Congress conferred upon him. But statutes conferring 
rights on Indians will receive a liberal construction for the 
benefit of the Indian. The congressional intent was that j 
the Secretary make available to the Indian the conferred j 

i 

right to make a will. Whether he did so by regulations or j 
otherwise is immaterial. That the Secretary’s implemen¬ 
tation of the statute achieved the congressional purpose is 
shown by the fact that the will here involved is beyond 
criticism as a will and would be good anywhere. To require 
him to disapprove in such circumstances is indefensible. 

3. The regulations in effect when the will was executed 
and when approved were adequate. Appellant concedes 
that prior to May 27, 1947, the regulations were proper. 
However, those regulations referred to, but did not contain, 
a Government form of will which the Secretary had ap¬ 
proved for use under the act. Thus they did no more than 
indicate that such a form had been approved and was avail¬ 
able at the Agency. The 1947 revision of the regulations 
did not in terms revoke the printed form of will which had 
been approved by the Secretary and which was used for the 
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will in this case. That such form continued in effect is 
demonstrated by the fact that the 1947 revision required the 
Examiner of Inheritance to approve wills as to form, clearly 
advising that official and all other persons that the formal 
requirements previously existing continued in effect. The 
situation is thus the same under the revised regulations as 
it was under the former regulations. 

Circular 3661, a set of instructions issued by the Com¬ 
missioner of Indian Affairs following the 1947 revision, 
and requiring the use of the form used prior to the revision, 
even if not technically a regulation, is an administrative 
determination that the printed form had not been revoked 
by the revision of the regulations. Like administrative 
interpretation is shown by the action of both the Examiner 
of Inheritance and the Secretary in approving the will. In 
any event the Secretary was empowered to approve the will 
before or after the death of the testator. At the time the 
Secretary approved this will the printed form, continued in 
use after the 1947 revision, as the will here in question 
shows, was prescribed by the regulations. 25 C.F.R. (1949 
cd.) sec. 296.6. Certainly the Secretary was thus authorized 
to approve this will, even if published regulations prescrib¬ 
ing the will were required. He could certainly approve such 
a will if made following the 1949 regulations. That he 
must disapprove the will here in question, which fully meets 
the Secretary’s requirements, simply on the ground that it 
was made prior to reference to the form of will in the 1949 
regulations, is contrary to good sense and to the purposes 
of the statute. 

4. Appellant’s argument that Oklahoma Law r applies has 
been rejected by the courts. Blanset v. Cardin, 256 U. S. 
319 (1921); Blundel v. Wallace, 267 U. S. 373 (1925); 
Hanson v. Hoffman, 113 F. 2d 780 (C.A. 10, 1940). All hold 
that state law was excluded from operation as to wills of 
Indians under the act here in question. Appellant’s attempt 
to avoid these decisions on the ground that revocation is 
not covered by the act or the regulations, and that therefore 
State law is operative, is unavailing. Here as in Blanset v. 
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Cardin, the effort is to apply state laws of enforced inheri- j 
tance to overcome a will executed under the act and ap¬ 
proved by the Secretary. Moreover, appellant’s argument j 
that the federal statute did not provide for revocation is 
unsound. The power to revoke is implicit in the power to 
make a will. And in this, as in all else, Congress did not 
leave it to the State of Oklahoma to determine when a will j 
is revoked, but left it to the Secretary. However, if the 
point had not been already authoritatively decided, appel- ; 
lant’s argument would be unavailing. It is based on the 
theory of concurrent state and federal jurisdiction in the 
commerce field. But the federal power in Indian Affairs 
does not derive solely from the commerce clause. And it is j 
conclusively settled that federal powder in this field is 
exclusive. 

ABGUMENT 

I 

The District Court Lacks Jurisdiction to Review or Set Aside the j 
Action of the Secretary of the Interior Approving the WIIL 

Although the district court dealt with appellant’s claims 
on the merits, it did state (Jt. App. 50A) that it had serious 
doubts as to its jurisdiction. Those doubts are well founded. 

In appellant’s complaint (Jt. App. 2A) primary reliance j 
for jurisdiction is placed upon section 10 of the Adminis- j 
trative Procedure Act of June 11, 1946, 60 Stat. 237, 5 i 
U.S.C. sec. 1009. That Section (App. infra, p. 33), though 
providing for judicial review of agency action, at the outset 
excludes judicial review of such action in two cases: first, 
where a statute precludes judicial review, and second, where ; 
the agency action is by law committed to agency discretion. 
The action of the Secretary of the Interior in approving 
the will here involved comes within both exceptions. 

A. The action of the Secretary of the Interior approving 
or disapproving the will of an Indian devising trust prop- i 
erty is final and conclusive. —The Act of June 25, 1910, 36 
Stat. 855, as amended by the Act of February 14, 1913, 

25 U.S.C. Sec. 373, precludes judicial review because the 
action of the Secretary of the Interior approving the will 


i 
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is made final and conclusive. Section 1 of the 1910 act 
(App. infra, p. 33) required that the Secretary ascertain 
the heirs of deceased Indians leaving trust property where 
no will had been made under section 2 of the same act. 
With regard to his determination of heirs the section ex¬ 
pressly stated that ‘ ‘ his decision thereon shall be final and 
conclusive.” Section 2 of the act (App. infra, p. 33) 
provided that such Indians might dispose of such property 
by will, but provided that the will must be approved by the 
Secretary. 4 Although section 2 did not expressly provide 
that his decision as to approval or disapproval of a will 
should be, as was his determination of heirs, “final and 
conclusive,” such a result is inescapable under any reason¬ 
able view of the statute. The two sections dealt with 
alternative aspects of the same basic concern of the Federal 
Government, i.e., the disposition to be made of trust prop¬ 
erty upon the death of the Indian, and the authority to 
determine this disposition, whether by descent under sec¬ 
tion 1 or by will under section 2, was vested in the Secretary 
of the Interior. No sound reason appears why Congress 
would intend that the Secretary’s determination as to heirs 
should be final and that his decision approving or disap¬ 
proving a will should not be. 

That Congress intended the Secretary’s decision approv¬ 
ing or disapproving a will to have the same finality as his 
determination of heirs in the absence of a will is also indi¬ 
cated by a consideration of the character of these two func¬ 
tions. It is hereinafter shown {infra, pp. 13-15) that the 
authority of the Secretary to approve or disapprove a will 
is clearly a discretionary authority. His determination of 
heirs is much less so. Section 5 of the General Allotment 
Act of February 8,1887, 24 Stat. 388 (under which the lands 
here involved were allotted), provided that upon the death 
of an allottee the lands should descend to the heirs accord¬ 
ing to the laws of the state where the lands were located. 

4 The 1910 act provided that these sections did not apply to Indians in Okla¬ 
homa. However, the Act of February 14, 1913 (App. infra, p. 33), extended 
their operation to Indians in Oklahoma, except the Five Civilized Tribes and 
the Osage Indians. 
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Thus the Secretary’s duty under section 1 of the 1910 act 
in determining heirs is basically a factual determination 
of relationships. It is hardly likely that Congress, while 
providing that this act of the Secretary (which borders on 
being ministerial) should be final and conclusive, but that 
his discretionary approval or disapproval of a will under 
section 2 should be open to review. 

Moreover, under section 2 of the 1910 act, as amended by 
the Act of February 14, 1913, the Secretary was invested 
with other powers having counterparts in section 1, among 
them the power “in his discretion” to sell restricted lands, 
passing by a will which he approved. By section 1 he was 
given a like power to sell such lands “in his discretion” 
after a determination of heirs in non-will cases, where any 
of the heirs are found by him to be incompetent. Since his 
decision as to who are heirs is final and conclusive, the 
title of purchasers at such a sale is beyond question. Could 
Congress have intended otherwise in the case of a sale of 
devised lands following approval of a will? 

Again, by section 1, following a determination of heirs, 
the Secretary was authorized to remove restrictions and to 
issue a fee patent to the heirs. A title thus acquired by an 
heir or by a purchaser from the heir is expressly protected 
against any challenge of the Secretary’s determination of 
heirs. A parallel provision in section 2, as amended, author¬ 
izes the Secretary to issue an unrestricted fee patent to 
devisees. Bid Congress have in mind less protection to a 
devisee to whom a fee patent is issued or to a purchaser 
from such devisee than was accorded to an heir receiving 
such a patent or the heir’s grantee? There can be no doubt 
that Congress had in mind stability of titles when it in¬ 
serted the provision that the Secretary’s decision deter¬ 
mining heirs shall be final. Asked about this provision in 
the House, Congressman Burke, Chairman of the House 
Committee on Indian Affairs, stated (45 Cong. Rec. pt. 6, 
p. 5811, 61st Cong., 2d sess.): 

* * * It was to settle title, so that its finality could never 
be questioned for the purpose of affecting its market¬ 
ability. * * * 
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Surely a Congress so interested in putting titles acquired 
by sale of inherited lands beyond question intended that 
the same finality attached to the Secretary’s approval of a 
will in order to afford the same protection to titles acquired 
through sale of devised lands resulting in similarly en¬ 
hanced marketability and value. 

In the light of these considerations the mere failure to 
repeat in section 2 the words of finality which had just 
been used in section 1 does not warrant the view that the 
Secretary’s approval or disapproval of a will is open to 
interference or challenge. Such a view of the statute is 
utterly unrealistic. 

It remains to be seen that the courts have recognized that 
the jurisdiction of the Secretary to approve a will under 
section 2 of the 1910 act, as amended, is exclusive, and that 
his approval is to be disturbed only by him. In Hanson v. 
Hoffman, 113 F. 2d 780 (C.A. 10, 1940), the plaintiff at¬ 
tempted to secure an adjudication that an Indian died in¬ 
testate as to certain trust property devised by him by will 
approved by the Secretary under section 2 of the 1910 act, 
as amended. In effect this relief required setting aside 
the approval of the Secretary. In affirming the trial court’s 
judgment dismissing the action, the court stated (p. 790): 

And, so long as the allotments and trust property 
remained under the administrative control of the Sec¬ 
retary of the Interior, he had exclusive jurisdiction to 
reconsider and inquire into and set aside the approval 
of the will. [Italics supplied.] 

The question is concluded by the decision in Blanset v. 
Cardin, 256 U. S. 319 (1921), where a will approved under 
the act here in question was sought to be challenged on 
the ground that it contravened provisions of Oklahoma law. 
The court rejected the argument that Oklahoma law ap¬ 
plied and, with respect to the finality of the Secretary’s 
decision approving the will, stated (p. 326): 

In the present case there is a will and it is uncan¬ 
celled; and, therefore, the contention of appellant is 
untenable. And it will also be observed by recurring 
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to the act of Congress, powers are invested in the Sec¬ 
retary which preclude interference or control by any¬ 
body, or right in anybody to have cancelled “the patent 
in fee” which is empowered “to be issued to the de¬ 
visee or devisees ” a right appellant asserts in the 
present case. [Italics supplied.] 

This decision establishes the unassailability of the Secre¬ 
tary’s order of approval, both by express statement and as 
a necessary incident of the holding that the fee patent em¬ 
powered to be issued to a devisee following an approval of 
the will by the Secretary is beyond challenge by anybody,: 
thus giving the same immunity from attack to such patent! 
as is provided in section 1 for fee patents issued to heirs.: 
This immunity from attack stems from the finality of the 
Secretary’s determination in the one case as in the other. 

It is submitted, on reason and on authority, that section 2 
of the Act of 1910, as amended, makes the Secretary’s ap¬ 
proval final and conclusive, that the case is therefore within 
the first exception of section 10 of the Administrative Pro- ; 
cedure Act, and that no jurisdiction exists under that act.; 
It is no answer to say that section 2 of the 1910 act did not 
use the precise language of section 10 of the Administrative; 
Procedure Act that “judicial review is precluded.” As the 
legislative history of the latter act shows, this exception 
embraces not only statutes which, in terms, preclude judicial j 
review but also statutes which, as here, manifest a con¬ 
gressional intention to preclude judicial review. Sen. Doc.! 
No. 248, 79th Cong., 2d Sess., pp. 229-230, 275, 311, 319,; 
368. 5 

B. There is no jurisdiction to review or set aside the j 

action of the Secretary of the Interior approving the will 

since such action involves an exercise of discretion by that 

official. —It was settled law, long before enactment of the 

Administrative Procedure Act, that the exercise of discre- i 
_ i 

5 Kristensen v. McGrath, 85 TT.S. App. D.C. 19, 179 F. 2d 796 (1949) now 
pending before the Supreme Court, is distinguishable. The agency action which 
this Court there held reviewable was not precluded from judicial review. It had ; 
been subject to judicial review before the passage of the Administrative Pro¬ 
cedure Act, a factor relied upon by this Court (179 F. 2d at p. 798). 
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tionary functions by officials of the Government cannot be 
controlled or interfered with by the courts. Marbury v. 
Madison, 1 Cranch. 137 (1803); Martin v. Mott, 12 Wheat. 
19 (1827); Decatur v. Paulding, 14 Pet. 496 (1840); Missis¬ 
sippi v. Johnson, 4 Wall. 475 (1866); Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316 (1902); Work v. Rives, 267 U. S. 
175 (1925); Knight v. Lame, 228 U. S. 6 (1913); Dunn v. 
Ickes, 72 App. D. C. 325, 115 F. 2d 36 (1940), certiorari 
denied, 311 U. S. 698; United States ex rel. Jordan v. Ickes, 
79 U. S. App. D. C. 114, 143 F. 2d 152 (1944), certiorari 
denied, 323 U. S. 758. The principle is well stated in the 
early case of Marbury v. Madison, supra, 1 Cranch. at p. 
170: 

* * * WTiere the head of a department acts in a case, 
in which executive discretion is to be exercised; in 
which he is the mere organ of executive w T ill; it is again 
repeated, that any application to a court to control, in 
any respect, his conduct w r ould be rejected without 
hesitation. 

And in Riverside Oil Co. v. Hitchcock, supra, 190 U. S., 
pp. 324-325, having previously noted that questions there in 
issue required “the careful judgment of any tribunal to 
which they may be referred for decision’’ and that their 
solution w r as properly submitted by Congress to the Secre¬ 
tary of the Interior, the court stated: 

That the decision of the questions presented to the 
Secretary of the Interior w-as no merely formal or 
ministerial act is shown beyond the necessity of argu¬ 
ment by a perusal of the foregoing statement of the 
issues presented by this record for the decision of the 
Secretary. Whether he decided right or wrong is not 
the question. Having jurisdiction to decide at all, he 
had necessarily jurisdiction, and it was his duty to 
decide as he thought the law’ w*as, and the courts have 
no pow T er whatever under those circumstances to re¬ 
view his determination by mandamus or injuncton. 

That the Administrative Procedure Act did not impair 
this immunity of discretionary acts by agents of the Gov¬ 
ernment from judicial interference, but actually reaffirmed 
it, is shown by the provision in section 10 excepting from 
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judicial review any agency action “by law committed to 
agency discretion. ’ ’ The courts have so held. Lansden v. 
Hart , 180 F. 2d 679, 682-683 (C.A. 7,1950), certiorari denied 
October 9, 1950, 19 L.W. 3097. 

The only remaining question on this point is whether the 
function of the Secretary in approving a will under section 
2 of the 1910 act, as amended, involves the exercise of dis¬ 
cretion. A mere reading of section 2 demonstrates that 
discretionary power was vested in the Secretary. It pro¬ 
vides that Indians may make wills in accordance with regu¬ 
lations to be prescribed by the Secretary, provided the will 
is also approved by the Secretary. The statute thus leaves 
to the Secretary’s judgment the determination of the sufr 
ficiency of the will as to form, the determination of whether 
it was executed freely or procured by illegal means, and 
also the question of whether a proper or improvident dis- 
position is made by the will. As stated in Blanset v. Cardin\ 
261 Fed. 309, 312 (C.A. 8, 1919), affirmed 256 U.S. 319 
(1921): n ! 

* * * Congress was well advised that unworthy or 
designing persons sometimes contract marriages with 
Indians with a view to obtaining the benefit of the 
property which the United States has granted to the 
Indians, and that the right of the Interior Department 
to disallow any will would often afford needed protec¬ 
tion to defendant and natural heirs against the waste! 
of the estate as the result of an unfortunate marriage 
and enforced inheritance by state laws. 

i 

! 

Similarly, broad authority is given by the provision em¬ 
powering the Secretary to approve the will either before 
or after the death of the decedent, to cancel (within one! 
year of the testator’s death) an approval once given if the 
Secretary later finds that fraud induced the making of it. 
The other powers given the Secretary by section 2 likewise 
require of him the exercise of discretion and judgment.. 
For example, he may, “in his discretion,” cause the lands 
to be sold and the proceeds used for the benefit of the de¬ 
visees; he may determine whether to remove the restric¬ 
tions on the devised property or keep them on, whether! 
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to issue a patent in fee to the devisees or withhold it, and 
he is authorized to pay restricted moneys on deposit in 
whole or in part to legatees, “as he may deem advisable.” 

This Court, in Nimrod v. Jandron, 58 App. D. C. 38, 24 
F. 2d 613, in holding that the Secretary had broad powers 
to reconsider an approval once given a will, stated (p. 40): 

It will be observed, from the statute and the regula¬ 
tions, that the Secretary is given wide jurisdiction in 
the control and management of these restricted Indian 
estates. 

To the same effect is the decision in Hanson v. Hoffman, 
113 F. 2d 780 (C.A. 10, 1940), the court stating (p. 790): 

And, so long as the allotments and trust property 
remained under the administrative control of the Sec¬ 
retary of the Interior, he had exclusive jurisdiction to 
reconsider and inquire into and set aside the approval 
of the will. Such right of review is the very essence 
of administrative authority [citing cases]. And until 
the administrative control of the Secretary over the 
allotments and the trust property has ceased, the courts 
are without power to interfere with the performance 
of his administrative functions with respect thereto. 

In the court below appellant relied on the cases of Mott v. 
United States, 283 U. S. 747 (1931), and Jennings v. Wood, 
192 Fed. 507 (C.A. 8, 1911). But neither of the cases holds 
that discretionary agency action authorized by statute may 
be reviewed judicially. They simply hold that where the 
act of the Indian is a nullity by reason of his incompetence 
to act, subsequent approval by the Secretary adds nothing 
to it. Thus the cases do not present any question of review' 
of the approving agency’s action; they do not reach that 
question since they hold that nothing subject to approval 
w^as presented. Here it is clear that the Secretary did not 
make the will for the Indian. The Indian made it, was 
competent to make it, and the Secretary’s authority to 
approve is a discretionary authority expressly given by 
the statute. 

It is submitted that the action of the Secretary in approv¬ 
ing the will here in question was clearly discretionary and 
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that jurisdiction to review such action cannot be rested 
upon section 10 of the Administrative Procedure Act. 

It may be noted that appellant’s complaint also invoked 
sections 1331 and 2201 of Title 28 of the United States Code. 
These require little notice. Section 1331 simply vests the! 
district courts with jurisdiction of suits arising under the j 
Constitution and laws of the United States. It does not 
purport to create rights of review. Practically the same 
provision appears in the codification enacted by the Act 
of March 3, 1911, section 24, 36 Stat. 1087, 1094. Yet in! 
1913, in Knight v. Lane, 228 U. S. 6,13, we find the Supreme j 
Court stating : I 

Inasmuch as the decision of the Secretary revoking! 
his prior approval of the proposed adjustment was not j 
arbitrary or capricious, but was given after a hearing 
and in the exercise of a judgment and discretion con-1 
tided to him by law, it cannot be reviewed, or he be j 
compelled to retract it, by mandamus. 6 

Title 28 U.S.C. sec. 2201, the other statute recited in the j 
complaint, is the Declaratory Judgment Act. Here again I 
the act creates no new rights but simply provides an aux¬ 
iliary remedy. In United States ex rel. Jordan v. Ickes, 79 j 
U. S. App. D. C. 114 (1944), 143 F. 2d 152, certiorari denied 
323 U. S. 758, this Court, after holding lack of jurisdiction 
to control a discretionary function of the Secretary of the 
Interior, dealt also with the contention that jurisdiction 
was provided by the Declaratory Judgment Act and stated: j 

Appellant’s incorrect assumption that the Secretary ] 
lacked discretion in the premises constitutes, also, the | 
unstable foundation of his prayer for declaratory re¬ 
lief; which falls, therefore, along with his prayer for 
coercive relief. Lacking jurisdiction of his suit for ! 
direct relief, the court did not acquire jurisdiction, by j 
virtue of the declaratory judgment statute, to give, 
indirectly, relief which it could not give directly. 

6 Appellant has not alleged in her complaint that the Secretary’s action in ; 
approving the will here in question was arbitrary or capricious. Nor could | 
such an allegation be sustained if made. As will appear hereinafter, the j 
Secretary approved a will which would qualify as a will practically anywhere. 
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See also Doehler Metal Furniture Co. Inc. v. Warren , 76 
U. S. App. D. C. 60, 129 F. 2d 43 (1942). It is clear, there¬ 
fore, that if there is no jurisdiction under the Administra¬ 
tive Procedure Act, none exists. 

n 

The Will, Not Being in Violation of Any Regulations of the 
Secretary and Having Received His Approval, is Valid. 

Appellant (Br. 8-23) argues that under the Act of June 
25, 1910, as amended, the issuance of regulations was an 
absolute prerequisite to the making of a will; that until such 
regulations were promulgated any will made was void, de¬ 
spite approval of the Secretary of the Interior as provided 
in the Act; that no regulations have been in effect since 
May 29, 1947, and that therefore the will here in question, 
made on June 4, 1947, is a nullity. She further argues on 
that theory (Br. 23-26) that the approval of the Secretary 
did not validate the will. 7 

In deciding the case the district court took the position 
that, irrespective of any inadequacy or absence of regula¬ 
tions, “the determining factor in arriving at the validity 
of the will is the ultimate approval of the Secretary of the 
Interior” (Jt. App. 49A). While we believe that the regu¬ 
lations in effect at the time this will was executed and at 
the time the will was approved were adequate and so dem¬ 
onstrate (infra, pp. 21-25), we also think the view of the 

7 This argument was never made before the Interior Department, being 
advanced for the first time in the court below. Appellant states (Br. 4) that 
she objected in the administrative proceedings to the will ‘ ‘ on the grounds that 
it was invalid because it did not comply with departmental regulations.” As 
indicated by the examiner’s order (Jt. App. 11A) the sole attack upon the will 
before the examiner of inheritance and before the Secretary was on the ground 
that the subsequent marriage worked a revocation by reason of Oklahoma law, 
a position now advanced only alternatively (App. Br. 26-40). On motion for 
rehearing before the examiner there was a claim, not that the will did not meet 
the regulations, but that as to manner of proving the will the regulations had 
not been followed. This was dropped before the Secretary on appeal. We have 
in some particulars followed appellant outside the present record because of the 
apparent assertion (Br. 4) that this argument was made in the departmental 
proceedings. The record and briefs in those proceedings do not show that any 
such argument was made and, of course, the departmental decisions (Jt. App. 
10A-13A, 18A-21A) do not deal with any such questions. 
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district court to be entirely sound and will first discuss that 
question. 

A. The will having been approved by the Secretary, it is 
valid. —It should be noted at the outset that if appellant’s 
argument were accepted, this Court would, in effect, be 
holding invalid every will made prior to December 10, 1910, 
when the first regulations were issued (App. Br. p. 11), and 
all wills executed since May 29, 1947, when appellant claims 
that the right of the Indian to make a will was emasculated 
by the Secretary. Appellant asks this Court to so hold 
“In accordance with the well-settled rule applicable to In¬ 
dian contracts and conveyances, the requirements of the 
act must be strictly complied with” (Br. 10). The teaching 
of the cases cited for the proposition, however, simply is 
that statutory authority must be shown for any alienation 
of Indian property, and that where authority exists the 
claimed conveyance of the Indian will be strictly construed 
and required to conform in all respects with the conditions 
prescribed by the grant of authority. But the strict con¬ 
struction is for the benefit of the Indian. Thus in the case 
of Davis v. Williford, 271 U. S. 484, 487 (1926), cited by 
appellant, the court stated: 

It is clear that it was intended by this proviso to 
prevent a full-blood Indian from being overreached 
and imposed upon * * * . 

Prior to passage of the 1910 act these Indians had no 
right to dispose of their property by will. The 1910 act 
therefore was intended to give the Indian the benefit of a 
new right. Appellant asks this Court to view the statute 
critically in order to deny that right to Indians over a 
period of three and a half years. The rule is otherwise. 
Statutes bestowing rights on Indians are to be construed 
liberally for the benefit of the Indians. Alaska Pacific 
Fisheries v. United States, 248 U. S. 78, 89 (1918); Choate 
v. Trapp, 224 U. S. 665, 675 (1912). This Court applied 
that rule to the very act here in question in Nimrod v. Jqn- 
dron, 58 App. D. C. 38, 24 F. 2d 613 (1928). And since the act 
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was clearly intended to make the right of disposition by 
will available to the Indians, the statute must be liberally 
construed to give fullest scope to that benefit. 

The statute (App. infra, p. 33) provides that Indians 
having trust allotments or other patent containing restric¬ 
tions, or moneys held in trust by the United States, “shall 
have the right prior to the expiration of the trust or re¬ 
strictive period, and before the issuance of a fee simple 
patent or the removal of restrictions, to dispose of such 
properties by will, in accordance with regulations to be 
prescribed by the Secretary of the Interior: Provided, how¬ 
ever, That no will so executed shall be valid or have any 
force or effect unless and until it has been approved by the 
Secretary of the Interior * * * . ” Given even a reasonable, 
let alone a liberal construction, this language did not make 
the issuance of regulations mandatory. It simply empow¬ 
ered the Secretary to issue such regulations as he deemed 
necessary, if any—an authority generally included in such 
statutes. The necessity for regulations, and their scope, 
was left entirely to him. The fact that a will must be in 
accordance with any regulations he might make (App. Br. 
p. 10) has no tendency to prove that there must be regula¬ 
tions. Neither does the fact that the Secretary issued regu¬ 
lations establish that such regulations were compelled by 
the statute. Nor is appellant’s position bolstered by her 
quotations from the opinions in Blanset v. Cardin, 256 U. S. 
319 (1921); Blundell v. Wallace, 267 U. S'. 373 (1925); and 
Hanson v. Hoffman, 113 F. 2d 780 (C.A. 10, 1940) (Br. 9, 
12) in which references are made to the regulations as con¬ 
trolling rather than state law. These cases did not deal 
with the question of whether regulations must he made, but 
only with the controlling force of any regulations the Sec¬ 
retary does make. Appellant in so contending (App. Br. 
pp. 11-12) is simply arguing that the mere exercise of a dele¬ 
gated permissive authority converts the authority into a 
mandatory requirement. 

To sustain appellant’s drastic view of the statute she 
resorts not merely to a strict construction of the statute, 
contrary to the rule applicable to this type of act, but to 


19 


i 


i 


i 


a torturing of it. Thus at Br. p. 9, she states “And in the 
language of the Act itself, only a will ‘so executed’ may 
be approved and validated,” meaning that only a will exe¬ 
cuted after issuance of regulations may be approved. The 
“language of the Act itself” so distorted has no tendency 
to establish that proposition. It reads “Provided, however, 
that no will so executed shall be valid or have any force or 
effect unless and until it shall have been approved by the 
Secretary of the Interior.” But Congress did not thereby 
provide that regulations must be made and that only a will 
made after regulations and conforming to them could be 
approved. It clearly was providing only that, even though 
regulations had been issued and the will conformed tb 
them in all respects, nevertheless it must be submitted to the 
scrutiny of the Secretary and have his approval. I 

The highly technical treatment of the statute urged op 
this Court as a medium to defeat the rights of the Indian 
under the statute ignores the Indian problem generally. 
As was well known to Congress when it passed the act in 
question, and certainly known to this Court, the Secretary 
of the Interior is the administrative officer whose responsif 
bility it is to secure to the Indians all benefits provided by 
Congress. These Indians live on reservations, more or less 
isolated from contact with the public. Especially was this 
so when the 1910 act was passed. The Secretary, as is well 
known, administers to the needs of the Indians through In¬ 
dian Agencies located on the reservations. The Indiansi 
themselves were largely illiterate in 1910 and remain so 
today. They of necessity learned of their rights through 
these Agencies. Congress, being fully aware of this prac¬ 
tical problem, must have required only that the Secretary 
in some manner to be determined by him make known to 
the Indians the existence of their right to make a will and, 
the manner in which it could be exercised, and could not! 
have intended to require, as an absolute prerequisite to a; 
valid will, the promulgation of formal regulations which; 
the Indians could not read or understand in any event. The, 
effectuation of this right, as Congress well knew, lay through 
the medium of personal contact between the Agency and the 
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Indians. Against this background the pitiful plight of the 
Indian, portrayed so eloquently by appellant (Br. 18), ren¬ 
dered helpless an$ powerless to exercise his right by the 
asserted lack of foripal published regulations informing him 
how to make a will, is fantastic. Appellant certainly can¬ 
not be describing the testator in this case, 'who despite ap¬ 
pellant’s claimed inadequacy of regulations, found at the 
Agency 8 such excellent guidance as to the formal requi¬ 
sites of a will that he produced a will (Jt. App. 27A) which 
would qualify practically anywhere so far as technical con¬ 
siderations go, and against which appellant can say nothing 
on that ground. 

Congress intended the Indian to have the right to make 
a will and, as usual, looked to the Secretary to implement 
that right for the Indians. It entrusted to him in broad 
terms the discretion to determine whether the will was suf¬ 
ficient formally, whether it was free from fraud or undue 
influence, and whether the disposition of the testator’s 
property should be approved. The will here in question 
shows that the mission thus entrusted to the Secretary has 
been well executed. Whether this resulted by regulation 
or otherwise is immaterial. 

Congress knew of course that if regulations were decided 
upon by the Secretary, some time would elapse before they 
could be prepared. Thus it was not until December 10,1910, 
that formal regulations were first issued. Suppose that 
during the six months between enactment of the statute 
and the issuance of regulations the Secretary had directed 
the use of the printed form of will actually used here, and 
that an Indian, with the assistance of the Agency, had ex¬ 
ecuted a will on that form which the Secretary also ap¬ 
proved. Or even suppose, in the absence of a printed form, 
that a will was drawn which the Secretary found to satisfy 
him in all respects, and which he therefore approved. 
Clearly it would be valid. And if so, the will here in ques¬ 
tion is likewise valid, regardless of the claimed lack of 
regulations. 


8 See Jt. App. 11 A. 
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Appellant (Br. 23-24) argues that where a statute per* 
mits alienation by an Indian subject to approval, an alienaf 
tion void when made is not validated by subsequent ap¬ 
proval. But the cases which she cites (Br. 23, fn. 21) fur-^ 
nish no support for the argument that the will here in 
question was void. They show the opposite. In Mott v.j 
United States, 283 U. S. 747 (1931), and Jennings v. Wood, 
192 Fed. 507 (C. A. 8, 1911), the courts held only that by; 
reason of legal incompetence of the Indian (mental infirm¬ 
ity in the Mott case and minority in the Jennings case) the 
conveyance by the Indian was a nullity, and that there was 
nothing on which approval could operate. In these cir-i 
cumstances, to hold that the approval was good would be 
tantamount to holding that the Secretary could alienate: 
without the Indian’s consent (283 U. S. 751). Here there; 
can be no question of the competency of Mer-dah-ke to make j 
the will w T hich he executed. Davis v. Williford , 271 U. S. 
484 (1926), also cited by appellant (Br. 24) held only that 
the approval w r as defective in form for failure to comply 
with the statutory requirements. The Oklahoma cases cited j 
(Br. 24) are likewise irrelevant. They are Osage cases j 
which merely hold that Congress had by statute (contrary j 
to the case here, infra, pp. 25-30) made Oklahoma laws on | 
wills applicable to those Indians. 

B. The regulations in effect when the will was executed 
and approved were, in any event, adequate .—Appellant’s 
argument is that since the Secretary revised the regulations | 
in 1947 it has been impossible for an Indian to make a will, 
and that every will made since that time is void. Appellant I 
admits (Br. 11) that the regulations of May 31, 1935, 25 j 
C.F.R. (1938 ed.) sections 81.50 to 81.60, w^ere proper, and 
that if the will here in question, on a printed Government 
form (Jt. App. 27A) and prepared wfith the help of an em¬ 
ployee of the Indian Agency (Jt. App. 11 A) had been exe¬ 
cuted under those regulations, it would have been valid. 
For purposes of the present argument, the important pro¬ 
vision of those regulations was section 81.50 stating that i 
“when the wfill is prepared by the Superintendent or exam- , 
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iner of inheritance or other employee of the Indian Service 
it shall be prepared on the printed form furnished by the 
Indian Office.” But the form of will to be used was not 
included in the regulation. Although appellant concedes 
this regulation to have been proper, it simply apprised any¬ 
one reading it of the fact that there was a printed form 
available at the Agency and required that form to be used 
where the will w^as drawn with the aid of Agency person¬ 
nel. And wdien the form then in use was replaced by a 
revised form on February 3, 1939, it was not done by regu¬ 
lation but by a memorandum approved by the Secretary. 9 

On May 29, 1947, the Secretary issued new regula¬ 
tions governing the subject of wills. 12 F.R. p. 3762, 25 
C.F.R. (1949 ed.) sections 81.0 et seq. As published in the 
Federal Register the revised regulations contained the fol¬ 
lowing: “Sections 81.0 to 81.62, inclusive, are revoked 
and the following new sections are substituted.” Section 
81.50 of the 1935 regulations, requiring use of the printed 
form, was thus revoked, and appellant argues (Br. 21) that 
since no comparable provision vras contained in the revised 
regulations, “There was, therefore, at the time of the exe- 
cuation of Mer-dah-ke’s alleged will, and there is now, no 
printed form of wdll prescribed by the Secretary for use by 
the Indians, and no regulation requiring or even author¬ 
izing the use of any such form.” 

Aware of her burden in trying to persuade this Court to 
make a holding which will, in effect, invalidate all wdlls 
made since the 1947 revision, appellant states “No matter 
what the Secretary’s intent may have been he is bound by 
what he said.” The two cases cited for this (Br. 21) merely 
mean that the effect of a regulation -will be arrived at by 
the courts by construction of the regulation as written, 
and that the courts will not adopt a contrary conclusion 
simply because it is urged upon them that another effect 
was intended. Since the Secretary’s power to issue regu¬ 
lations is limited to regulations for the purpose of giving 
effect to the act, i.e., making the Indian’s right available 


9 The will in question here is on the form thus put into effect (Jt. App. 41A). 
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to him, the revised regulations must be construed in the 
same manner as the statute under which they were issued, 
that is, liberally for the protection of the rights of the 
Indian {supra, p. 17). 

Section 81.50 of the 1935 regulations did not contain the 
printed form of will. It merely referred to it and required 
its use when the Indian was assisted by Agency personnel in 
preparing a will. Mere revocation of the section did not in 
terms repudiate the printed form and does not warrant the 
view that repudiation was implied. Revocation at most 
might be interpreted as no longer making use of the printed 
form mandatory, not that it could not be used at all. More¬ 
over, whether the revision had the effect ascribed to it by 
appellant is to be determined on the basis of all the regu¬ 
lations contained in the revision. The revocation of Section 
81.50 is to be considered, for example, in connection with 
Section 81.28 (12 F.R. p. 3765) requiring that the examiner 
of inheritance should pass on the form of wills filed during 
the lifetime of the testator. The Secretary would not be 
directing approval as to form if no form was in existence. 
This was a clear direction that the printed form of will 
previously approved was continued in use, and thus the 
regulations of May 29, 1947, did everything which vras done 
by the 1935 regulations, which appellant concedes were 
proper. 

That the printed form of will was not abrogated by the 
revision is indicated by Circular No. 3661, being a series! 
of instructions to examiners of inheritance and superin¬ 
tendents, issued within a month of the issuance of the re-! 
vised regulations. This circular contained in substance! 
many of the sections of the 1935 regulations which were, 
dropped by the 1947 revision. Reduction of the published , 
regulations and embodiment of material so eliminated in 
instructions was the basis of the approval of the revised 
regulations (Jt. App. 38A-39A). Thus, there never was ; 
any intention to abrogate the printed form. Section 13 of I 
Circular 3661 (Jt. App. 32A) repeated in substance the re¬ 
quirement in 81.50 of the 1935 regulation that the printed j 
form be used. This circular at the least constitutes an ad- 

i 
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ministrative construction by the Commissioner of Indian 
Affairs that the printed form of will had not been revoked 
by the Secretary’s revision of May 29, 1947. And the use 
of that form of will by the Agency in preparing the will 
in question and its approval by the Secretary show’ the same 
administrative construction, a factor which, as appellant 
points out (Br. 12), is always entitled to the most respectful 
consideration. 

Appellant attacks Circular 3661 on the grounds that it is 
not a regulation, and that the Commissioner of Indian 
Affairs was not authorized under the act to issue regulations. 
The Commissioner of Indian Affairs has broad powers in In¬ 
dian matters. 25 U.S.C. sections 1 and 2. The Secretary is 
empowered by section 1 to delegate his powers to the Com¬ 
missioner of Indian Affairs. While there was no formal 
delegation of power to issue regulations under the 1910 
Act, the revised regulations were approved with the under¬ 
standing that the Commissioner of Indian Affairs would 
issue detailed instructions (Jt. App. 38A-39A), which he did 
in Circular 3661. 10 But even conceding the technical point 
raised by appellant, it nevertheless is demonstrated, con¬ 
trary to the picture painted by appellant, that at all times 
there was made available to the Indian the same protection 
as had been provided for him prior to May 29, 1947, and a 
complete fulfilling of the duty of the Secretary under the 
act, that is the duty to implement the Indian’s right. Ap¬ 
pellant is simply trying by resort to rigidly technical argu¬ 
ments to destroy that right. 

10 Appellant also attacks Circular 3661 on the ground that it was not pub¬ 
lished in the Federal Register and was not directed to or binding on the public, 
citing section 32 of the Administrative Procedure Act. That would be relevant 
only if we were dealing with a case where approval of a will was refused 
because of non-compliance with an unpublished rule. That is not this case. 
And an unpublished rule is not void; the section merely provides that it is 
unenforceable against anyone without notice. Here the will complies with all 
requirements, published or unpublished. And so far as the public is concerned, 
it is apparent that the 1910 act, as amended, is not of any concern to the 
public generally. The only person whose rights are here involved is the Indian 
testator. As to him publication is irrelevant since the will shows that notwith¬ 
standing lack of publication he was otherwise advised of the requirements and 
complied with them. 
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Finally, the printed form of will, No. 5-109, was pre¬ 
scribed in the Code of Federal Regulations, 25 C.F.R. 
(1949 ed.) sec. 296.6. As the court below noted (Jt. App. 

48A) the act here in question empowers the Secretary to 
approve a will after the death of the testator. Under that 
provision the Secretary could properly test the will by thb 
regulations in effect at the time the matter comes beforb 
him. If under the 1949 regulation the printed form where 
used satisfies the Secretary’s requirements as to formal 
safeguards, the same safeguards are embodied in the will 
here in question, and not only justify but require his ap¬ 
proval. Certainly no sound reason appears why he can¬ 
not approve a wdll which complies exactly with those regu¬ 
lations. Disapproval in those circumstances would be 
wholly insupportable, because it has no foundation in rea¬ 
son. That the Secretary may approve all wills on the: 
printed form made after the 1949 publication but must dis-, 
approve wills made prior thereto but on exactly the same 
form, is manifestly illogical. 

i 

m | 

The Will Was Not Revoked by Oklahoma Law. 

I 

Appellant (Br. 26-40) argues that the will was revoked 1 
by her subsequent marriage to the testator, relying upon ; 
84 Okla. Stat. Ann., section 107 (App. infra, p. 34). 

The argument that state law can in any way restrict the ; 
right of an Indian to dispose of his trust property by will 
with approval of the Secretary under the act here in ques- j 
tion has been flatly rejected by the courts. In Blanset v. j 
Cardin, 256 U. S. 319 (1921), a Quapaw Indian woman exe- i 
cuted a will devising $5.00 to her husband and the balance j 
of her restricted property to her children. The will was ap¬ 
proved by the Secretary of the Interior. The surviving 
husband claimed a one-third share in the estate under sec¬ 
tion 8341 of the Oklahoma Revised Laws, 1910, now Title j 
84 O.S. (1941) section 444, providing that a married woman j 
may not bequeath more than two-thirds of her property j 
away from her husband. The Supreme Court held that 
Oklahoma law could not restrict the right of the Indian 
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under the act here in question to dispose of her trust prop¬ 
erty by will with the approval of the Secretary, and affirmed 
the dismissal of the action. 

The court stated: 

The act of Congress is careful of conditions. In the 
first instance it is concerned with testacy, tdat is, the 
existence of a will. A will existing, tlie allotment is 
disposed of by it. A will not existing—either not exe¬ 
cuted or if executed, cancelled, there is intestacy, and 
the state laws of descent and distribution obtain. In 
the present case there is a will and it is uncancelled 
and, therefore, the contention of appellant is untenable. 
And it will also be observed by recurring to the act of 
Congress, powers are invested in the Secretary which 
preclude interference or control by anybody, or right 
in anybody to have cancelled “the patent in fee” which 
is empowered “to be issued to the devisee or devisees,” 
a right appellant asserts in the present case. In a word, 
the act of Congress is complete in its control and admin¬ 
istration of the allotment and of all that is connected 
with or made necessary by it, and is antagonistic to any 
right or interest in the husband of an Indian woman in 
her allotment under the Oklahoma Code. And we agree 
with the Court of Appeals that the act of Congress 
was the prompting of prudence to afford “protection 
to dependent and natural heirs against the waste of 
the estate as the result of an unfortunate marriage 
and enforced inheritance by state laws.” And there 
can be no doubt that the act was the suggestion of the 
Interior Department, and its construction is an assist¬ 
ant, if not demonstrative criterion, of the mean¬ 
ing and purpose of the act. Swifiart v. Baker. 229 IT. S. 
187; Jacobs v. Prichard. 223 U. S. 200; United States v. 
Cerecedo Hermanns. 209 IT. S. 337. And the regula¬ 
tion^ of the Department are administrative of the act 
and partake of its legal force. 

Our conclusion is the same as that of the Court of 
Anneals, “that it was the intention of Congress that 
this class of Indians should have the right to dispose 
of pronertv bv will under this act of Congress, free 
from restrictions on the mart of the State as to the por¬ 
tions to he convoyed or as to the objects of the testat nr* a 
bounty, provided such wills are in accordance with the 
regulations and meet the approval of the Secretary of 
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the Interior.” The court added that the conclusion 
was in accord with the views of the Supreme Court of 
the State, referring to Brock v. Keifer, 59 Oklahoma, 
5. [Italics supplied.] 

Dealing with the same question the Circuit Court of Ap¬ 
peals for the Tenth Circuit, a court having wide experience 
in Indian litigation, had this to say in Hanson v. Hoffman , 
113 F. 2d 7S0 (C.A. 10, 1940): 

With respect to Indian wills falling within the pur¬ 
view of 25 U.S.C.A. §373, supra, and approved there¬ 
under, state law has no application. It is superseded 
by the Act of Congress and the rules and regulations 
promulgated by the Secretary thereunder. And Indians 
of the class defined in section 373 , supra, have the right 
to dispose of their restricted and trust property by 
will thereunder, free from the limitations of state law, 
provided such wills are made and executed in accord¬ 
ance with the regulations and receive the approval qf 
the Secretary of the Interior. [Italics supplied.] 

| 

In Blundell v. Wallace, 267 U. S. 373, 377 (1925), the 
court referred to the decision in Blanset v. Cardin, supra, 
and stated: 

i 

i 

By this language [of the 1910 Act, as amended], the 
intent of Congress to exclude local law and to estab¬ 
lish the regulations of the Secretary as alone controlling 
was made evident, and it was so held. j 

The doctrine was also applied in Sperry Oil & Gas Co. v. 
Chisholm, 264 U. S. 488 (1924) where it was held that state 
laws regarding disposition of the family homestead cannot 
restrict an Indian’s right to lease his lands under authority 
granted by the United States. I 

Appellant cites no case in point. She relies on two Indian 
cases, citing (Br. 37-38) Caesar v. Burgess, 103 F. 2d 503 
(C.A. 10, 1939) and Stevens v. United States, 146 F. 2d 120 
(C.A. 10, 1944). These cases are from the same court 
which decided Hanson v. Hoffman, quoted from above. 
Both relate to Indians of the Five Civilized Tribes, specifi¬ 
cally removed from the operation of the act here in quesi- 


i 
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tion. As pointed out in Blundell v. Wallace, 267 U. S. 373 
(1925), Congress had consented that state law apply to 
those tribes, and distinguished Blanset v. Cardin, supra, on 
that ground. 

Appellant’s attempt (Br. 38-39) to distinguish this case 
from Blanset v. Cardin is unavailing. In both cases the 
question is whether state law can operate to effect a differ¬ 
ent disposition of trust property than is provided in a will 
executed by the Indian and approved by the Secretary. In 
Blanset v. Cardin, the Supreme Court answered appellant’s 
argument when it said (256 U. S. at p. 326): “A will ex¬ 
isting, the allotment is disposed of by it.” Here a will 
exists, approved by the Secretary, and the trust estate is 
disposed of by it. 

Appellant’s real attempt to avoid the decided cases rests 
on a labored argument based on the theory of concurrent 
federal and state jurisdiction (Br. 26-37). But the cases 
already cited dispose of that argument, even if concurrent 
jurisdiction be assumed. It was “the intent of Congress 
to exclude the local law.” Blundell v. Wallace, 267 U. S. 
373, 377 (1925). 

However, the premise on which the argument is built is 
false. It is well established that the power of the Federal 
Government over Indians and their property is plenary 
and exclusive. Thus in Worcester v. Georgia, 6 Pet. 515 
(1832) it is stated (p. 561): 

The Cherokee nation, then, is a distinct community, 
occupying its own territory, with boundaries accu¬ 
rately described, in which the laws of Georgia can have 
no force, and which the citizens of Georgia have no 
right to enter, but with the assent of the Cherokees 
themselves, or in conformity with treaties, and with 
the acts of Congress. The whole intercourse between 
the United States and this nation, is by our constitu¬ 
tion and laws, vested in the government of the United 
States. The act of the state of Georgia, under which 
the plaintiff in error was prosecuted, is, consequently 
void, and the judgment a nullity. 
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Other cases are cited in the following quotation from United 
States v. Forness, 125 F. 2d 928 (C.A. 2,1942), at page 932; 

Appellees argue first that this suit, brought by the 
United States on behalf of the Seneca Nation to enforce 
the cancellation, is in effect an action of ejectment, and 
that the action is barred by Sections 997-999 of the 
New York Civil Practice Act, which provide that upon 
a tender of the arrears of rent before judgment, the 
court shall dismiss the complaint. But state law cannot 
be invoked to limit the rights in lands granted by the 
United States to the Indians, because, as the court be¬ 
low recognized, state law does not apply to the Indiams 
except so far as the United States has given its con 4 
sent. Worcester v. Georgia, 6 Pet. 515, 560, 8 L. Edj 
484; Patterson v. Seneca Nation, 245 N. Y. 433,157 N.E. 
734; Mulkins v. Snow, 232 N.Y. 47, 51,133 N.E. 123; cf. 
the New York Indians, 5 Wall. 761, 18 L. Ed. 708. * * *j 
[Italics supplied.] 

See also Cohen, Handbook of Federal Indian Law, p. 116.; 
Appellant’s apparent assumption (Br. 33) that the federal 
authority over Indians stems solely from the commerce 
clause is erroneous, Board of Comm’rs v. Seber, 318 U. S.j 
705, 715 (1943). 

When Oklahoma was admitted to the Union, Congress 
took steps to insure its exclusive control over Indian Affairs; 
by including the following provision in the Enabling Act 
of June 16, 1906, 34 Stat. 267: 

Provided that nothing contained in said constitu¬ 
tion shall be construed to limit or impair the rights; 
of person or property pertaining to the Indians of said 
Territories (so long as such rights shall remain unex-; 
tinguished) or to limit or affect the authority of the! 
Government of the United States to make any law or 
regulation respecting such Indians, their lands, prop¬ 
erty, or other rights by treaties, agreement, law, or 
otherwise, which it would have been competent to make 
if this Act had never been passed. 

Accordingly the State Constitution, Article 1, section 3 
provided: 
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UNAPPROPRIATED PUBLIC LANDS—INDIAN 
LANDS—JURISDICTION OF UNITED STATES. 
The people inhabiting the state do agree and declare 
that they forever disclaim all right and title in or to 
any unappropriated public lands lying within the 
.boundaries thereof, and to all lands lying within said 
limits owned or held by any Indian, tribe, or nation; 
and that until the title to such public land shall have 
been extinguished by the United States, the same shall 
be and remain subject to the jurisdiction, disposal, and 
control of the United States. * * * 

The Supreme Court of the State of Oklahoma has recog¬ 
nized that these provisions preserved exclusive federal 
power over Indian affairs and property when it stated in 
Swain v. Hildebrand, 169 Okla. 327, 36 P. 2d 924, 927 (1934): 

The State of Oklahoma has made no attempt to legis¬ 
late contrary to these provisions of the Enabling Act 
and the Constitution. This court has consistently held 
since statehood that in reference to the enrolled mem¬ 
bers by blood of the Indian tribe, and in reference to 
their restricted property, that Congress had the exclu¬ 
sive authority to legislate with reference thereto, and 
that in reference to their restricted land and funds 
held in trust or held by the United States government , 
the state courts had only such authority and jurisdic¬ 
tion in reference thereto as teas given and granted to 
such courts by virtue of or in strict accord with some 
enactment of Congress . [Italics supplied.] 

See also Sperry Oil <& Gas Co. v. Chisholm , 264 U. S. 488 
(1924). 

Appellant’s argument that, because neither the 1910 act, 
as amended, nor the regulations, specifically spelled out 
the manner in which a will might be revoked, the state had 
power by statute to enforce a revocation upon the Indian 
and the Secretary is therefore without merit. 

The Solicitor for the Department of the Interior cor¬ 
rectly stated that (Jt. App. 21A): 

Of course this right conferred on an Indian by the 
Congress to dispose of his restricted or trust property 
by will necessarily carries with it, by implication, the 
right to revoke such a will at any time during his life- 
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time. However, this right is one to be exercised by 
the Indian and not by the legislature of the State of 
Oklahoma. * * * 

And Congress left to the Secretary’s judgment whether th^ 
Indian in any given case had demonstrated an intention 
to revoke. 

Appellant finally argues (Br. 40-45) that, even if Okla¬ 
homa law does not apply, the subsequent marriage never¬ 
theless establishes an intent on the part of the testator to 
revoke the will. She points out that the Secretary in prior 
cases has held that certain acts by an Indian evidence 
an intention to revoke his will. She cites three cases 

i 

(Br. 40), but cites none in which the Secretary has 
held that the mere fact of marriage worked a revoca¬ 
tion. And her voluminous citation of state and foreign 
decisions on the point (Br. 41-44) are, of course, as! 
inadmissible to bind the Secretary as is the Oklahoma 
statute. 11 Appellant at this point is really arguing that,! 
although the Secretary is not bound by the Oklahoma stat-i 
ute, and is free to reject it, he nevertheless should have; 
applied it, and that this Court should compel him to. 

_____ i 

11 While appellant’s argument (Br. 40-41) that the policy behind the subse-j 
quent-marriage-revocation statutes of Oklahoma and other jurisdictions should 
have been adopted by the Secretary goes to a question for the Secretary alone! 
to decide, it may be observed that there is good reason for the Secretary’s! 
refusal to tie his hands in this manner. Experience has shown that marriage to 
wealthy Indians has been a favorite device by which whites have sought to j 
acquire the Indians’ property. See for example United States v. Equitable i 
Trust Co., 283 U. S. 738, 740 (1930). And the Supreme Court has pointed 
out that the policy behind the statute here in question was to “ afford protec-1 
tion to dependent and natural heirs against the waste of the estate as the I 
result of an unfortunate marriage, and enforced inheritance by state law, ’ ’ ! 
Blansct v. Cardin, 256 U. S. 319, 326 (1921). Whatever the merits of the 
enforced inheritance rule as applied to the public generally, it has been under- j 
standably excluded by the statute as to these Indians. And the Secretary has ; 
properly declined to adopt the rule. 


i 

! 
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CONCLUSION 

It is submitted that, for the foregoing reasons, the judg¬ 
ment of the trial court should be affirmed. 

A. Devitt Vanech, 

Assistant Attorney General. 

Roger P. Marquis, 

Fred W. Smith, 

Attorneys , Department of Justice , 
Washington, D. C. 

November, 1950 
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APPENDIX 

Section 10 of the Administrative Procedure Act of June 
11,1946, 60 Stat. 237, 5 U.S.C. sec. 1009, so far as material, 

provides: ; 

__ 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency; 
discretion— j 

(a) Any person suffering legal wrong because of ; 
any agency action, or adversely affected or aggrieved i 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 

i 

Section 1 of the Act of June 25, 1910, 36 Stat. 855, 25 j 
U.S.C. sec 372, provides: 

Be it enacted by the Senate and House of Repre- i 
sentatives of the United States of America in Congress 
assembled, That when any Indian to whom an allotment ! 
of land has been made, or may hereafter be made, dies ; 
before the expiration of the trust period and before 
the issuance of a fee simple patent, without having 
made a will disposing of said allotment as hereinafter 
provided, the Secretary of the Interior, upon notice 
and hearing, under such rules as he may prescribe, 
shall ascertain the legal heirs of such decedent, and his 
decision thereon shall be final and conclusive. If the 
Secretary of the Interior decides the heir or heirs of 
such decedent competent to manage their own affairs, 
he shall issue to such heir or heirs a patent in fee for j 
the allotment of such decedent; if he shall decide one or i 
more of the heirs to be incompetent he may, in his 
discretion, cause such lands to be sold: * * * 

i 

I 

Section 2 of the above Act, as amended by the Act of j 
February 14,1913, 37 Stat. 678, 25 U.S.C. sec. 373, provides: 

Be it enacted by the Senate and House of Repre- j 
sentatives of the United States of America in Congress 
assembled, That section two of an Act entitled “An 
Act to provide for determining the heirs of deceased 
Indians, for the disposition and sale of allotments of 
deceased Indians, for the leasing of allotments, and for 
other purposes,” approved June twenty-fifth, nineteen 
hundred and ten, be amended to read as follows: 
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“Sec. 2. That any persons of the age of twenty-one 
years having any right, title, or interest in any allot¬ 
ment held under trust or other patent containing 
restrictions on alienation or individual Indian moneys 
or other property held in trust by the United States 
shall have the right prior to the expiration of the trust 
or restrictive period, and before the issuance of a fee 
simple patent or the removal of restrictions, to dispose 
of such property by will, in accordance with regulations 
to be prescribed by the Secretary of the Interior: Pro¬ 
vided, however, That no will so executed shall be valid 
or have any force or effect unless and until it shall have 
been approved by the Secretary of the Interior: Pro¬ 
vided further, That the Secretary of the Interior may 
approve or disapprove the will either before or after 
the death of the testator, and in case where a will has 
been approved and it is subsequently discovered that 
there has been fraud in connection with the execution 
or procurement of the will the Secretary of the Interior 
is hereby authorized within one year after the death 
of the testator to cancel the approval of the will, and the 
property of the testator shall thereupon descend or be 
distributed in accordance with the laws of the State 
wherein the property is located: Provided further, 
That the approval of the will and the death of the 
testator shall not operate to terminate the trust or 
restrictive period, but the Secretary of the Interior 
may, in his discretion, cause the lands to be sold and 
the money derived therefrom, or so much thereof as 
may be necessary, used for the benefit of the heir or 
heirs entitled thereto, remove the restrictions, or cause 
patent in fee to be issued to the devisee or devisees, 
and pay the moneys to the legatee or legatees either 
in whole or in part from time to time as he may deem 
advisable, or use it for their benefit: Provided also, 
That sections one and two of this Act shall not apply 
to the Five Civilized Tribes or the Osage Indians.” 

84 Okla. Stat. Ann. section 107 provides: 

* * * If, after making a will, the testator marries, 
and the wife survives the testator, the will is revoked, 
unless provision has been made for her by marriage 
contract or unless she is provided for in the will. 
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APPELLEES’ (INTERVENORS’) COUNTER¬ 
STATEMENT OF QUESTIONS PRESENTED 

i 

Prior to reaching any of the questions listed by Appel¬ 
lant, we think the following question must be discussed: 

Whether the action of the Secretary of the Interior in 
approving a will under Sec. 2 of the Act of February 
14, 1913, 37 Stat. 678; 25 U. S. C. Sec. 373 is not outside 
court review under the Administrative Procedure Act, 
5 U. S. C. Sec. 1009, being final and conclusive under the 
Statute and further because the act involves discretion. 
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under the will (Joint App. 27A) who without opposition 
intervened as parties defendant below in support of the 
Secretary’s order. (Joint App. 35A-36A). The above 
intervenors joined in the defendant’s motion for summary 
judgment (Joint App. 44A) and join now in the brief 
filed for appellee Oscar L. Chapman. 

STATEMENT OF POINTS 

1. The Administrative Procedure Act prohibits review 
where the act done involves discretion or where the 
Statute under which the act was done precludes re¬ 
view. 

2. The Will was not vitiated by alleged defective regu¬ 
lations. 

3. The Will would be valid even if there were no regu¬ 
lations at all. 

4. The Will was not revoked by Oklahoma Statutes. 

5. The Will was not revoked by decedent’s subsequent 
marriage. 

SUMMARY OF ARGUMENT 

1. At the threshold of this case is the question whether 
the Court below had any power at all under the Adminis¬ 
trative Procedure Act to review the Secretary’s approval 
of the will. That Act denies review where the act done 
involves discretion or where the Statute under which the 
act was done itself precludes judicial review. Both ob¬ 
stacles exist in the present case. The statute under which 
the Secretary approved the will, 25 U. S. C. Sec. 373, is 
couched in the broadest possible terms and clearly imports 
discretion. That section is also m pari materia with 25 
U. S. C. Sec. 372 which makes the Secretary’s ascertain¬ 
ment of heirs final and conclusive. Congress would hardly 
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make this ministerial act final and conclusive but leave 
open for court review the broad matter, necessarily in-; 
volving discretion, of the approval of a will. 

2. Appellants make much of the alleged rescission, six 
days before the present will was made, of forty-year-old 
regulations covering the making of Indian wills and argue; 
that the statute, 25 U. S. C. Sec. 373, is not self-executing 
and that if there were no regulations there could be no 
valid will. The fact is the Secretary left intact the form 
of will to be followed (Joint App. 40A-41A) and the will 
herein was on the printed form. The form itself is com-i 
prehensive and contains all the requirements of a will 
and on the reverse (Joint App. 28A) gives full instruc¬ 
tions as to how to make a will. The Secretary evidently 
thought this sufficient. The will herein (Joint App. 27, 
28A) is formal enough to be probated in any state of the 
union. The power to make regulations was conferred not 
so much to define a will as to make clear what could be! 
done under it. 

But even if there were no regulations at all the will 
would be valid. Congress uses the word “will” in the 
statute as something known to all, as well it might, the! 
word having an understandable meaning going back to the. 
Statute of Uses in 1535 and the Statute of Wills in 1540. 
“Will” simply means a disposition of property to take 
effect after death. The Secretary knew what it meant 
and so did the decedent; who else enters the picture? 

3. In the alternative Appellant argues the will was re¬ 
voked by an Oklahoma statute (Title 84, Okl. Stat. (1941) 
Sec. 107) invalidating a devise of less than the surviving 
spouse would get by descent. The Supreme Court has 
held in Blanset v. Cardin, 256 U. S. 319, and other cases! 
that state laws are not limitations upon an Indian’s right; 
to leave property to whom he chooses and in any amount. 
We think the question is no longer open for decision in 
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this Court. It follows from this that Appellant’s final 
argument, that decedent’s subsequent marriage revoked 
the will, must likewise be denied. The fact that by the 
law of many of the states a subsequent marriage revokes 
a will, usually upon the birth of issue, (there was none 
here) is irrelevant. 


ARGUMENT 


I. 

The Court Below Has No Power of Review Under the 
Administrative Procedure Act 

A. The Administrative Procedure Act Prohibits Review 
of Discretionary Acts: 

The Court below doubted its jurisdiction under the Ad¬ 
ministrative Procedure Act. (Joint App. 50A) 

Sec. 10 of the Administrative Procedure Act, 60 Stat. 
237, 5 U. S. C. Sec. 1009, confers the right of review 1 ‘Ex¬ 
cept so far as* * * *(2) agency action is by law com¬ 
mitted to agency discretion.” 

The action of the Secretary of Interior in approving a 
will obviously involves discretion. Sec. 2 of the Act of 
June 25, 1910, as amended by the Act of February 14, 
1913, 37 Stat. 678, 25 U. S. C. Sec. 373, after providing 
that no will shall be valid unless and until it has been 
approved by the Secretary, gives wide powers to that 
officer (a) to approve or disapprove a will before or after 
death, (b) to revoke an approval for fraud, (c) to con¬ 
tinue to administer the trust, even after death and ap¬ 
proval of the will, (d) in that event to cause the lands 
to be sold and the money used, as encessary, for the heirs, 
or (e) remove the restrictions or (f) cause a patent in fee 
to be issued to the devisees or (g) pay the moneys to 
the legatees “in whole or in part from time to time as he 
may deem advisable, or use it for their benefit.” (Italics 
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ours) The mere enumeration of these alernative powers 
shows they are discretionary; no rules chart the Secre¬ 
tary’s course; no Congressional plan ties his hands;! he 
decides according to his own good sense. 

Sec. 2 even gives him power to make regulations, which 
imports discretion. Indeed, Appellant’s chief complaint 
is that he rescinded the old regulations and made no new 
ones, 1 which Appellant explains could cover a wide va¬ 
riety of matters. (Ap. Brief, p. 8-23) The point is, none 
of these matters are set forth in the law and this once 
more implies discretion in the Secretary. 

In Nimrod v. Jandron, 58 App. D. C. 38; 24 F. (2) 613, 
this Court construed the very statute herein involved and 
held that the Secretary is given a wide discretion in 
the control and management of restricted Indian estates. 

The control over Indian affairs lodged in the Secretary 
closely parallels his powers in public land matters, which, 
it is well known, are discretionary in character. (Knight 
v. Lane, 228 U. S. 6, 13; 27. S. ex r*el. Ness v. Fisher, 2£3 
U. S. 683, 694; Work v. Rives, 267 U. S. 175, 183; River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316, 324-5). His su¬ 
pervision of Indian affairs, including their wills, must 
in the nature of things involved discretion. In Blanset V. 
Cardin, 261 F. 309, 312, aff’d 256 U. S. 319, the Court gatrc 
the reason: j 

“ Congress was well advised that unworthy or do- 
signing persons sometimes contract marriages with 
Indians with a view to obtaining the benefit of the 
property which the United States has granted to 
the Indians, and that the right of the Interior De¬ 
partment to disallow any will would often afford 
needed protection to dependent and natural heirs 


1 We contend otherwise; that he left in force such regulations as 
he deemed advisable. See present brief pp. 9-11. 
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against the waste of the estate as the result of an 
unfortunate marriage and enforced inheritance by 
state laws.” 1 

This is the language of discretion and hence there is 
no review under the Administrative Procedure Act, Sec. 
10, 5 U. S. C. Sec. 1009. ( Chapman v. SheridavJWyoming 
Coal Co., 94 L. Ed. 307, 310; Lansden v. Hart, 180 F. (2) 
679, 683) 

B. The Statute Itself, 25 U. S. C. Sec. 373, Precludes 
Judicial Review. 

There is also no review under the Administrative Pro¬ 
cedure Act where the statute involved precludes judicial 
review. (Adm. Pro. Act Sec. 10, 5 U. S. C. Sec. 1009) 
Here the statute requiring approval by the Secretary, Sec. 
2 of the Act of February 14, 1913, 37 Stat. 678, 25 
IT. S. C. Sec. 373, is not only framed in the broadest dis¬ 
cretionary terms but follows Sec. 1 which empowers the 
Secretary, in the absence of a will, to ascertain the heirs, 
“and his decision thereon shall be final and conclusive.” 
The two sections are clearly in pari materia and there 
is no reason why one rule should apply to Sec. 1 and 
another to Sec. 2. We think it common sense that Con¬ 
gress never dreamt of court review of the Secretary’s dis¬ 
cretionary action in approving a will under Sec. 2. But 
as to Sec. 1 the ascertainment of the legal heir might be 
deemed purely ministerial, on the theory that once the 
right law was ascertained, the location of the legal heir 
was a mere matter of fact and hence there could be no 
such thing as the Secretary’s choosing, in his discretion, 
between two possible heirs. The clear inference, there¬ 
fore, is that Congress, in making the Secretary’s determi¬ 
nation of heirship under Sec. 1 final and conclusive, wished 
to put even his ministerial acts beyond court review (Cf. 
Lane v. U. S. ex rel. Mickadiet, 241 U. S. 201, 208-9), his 


1 See also authorities cited by Appellant, brief p. 26. 
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discretionary acts being already there under the general 
law of the land. At the time Sec. 1 was passed (1910) 
it was hornbook law that acts of Government officials in¬ 
volving discretion were non-reviewable ( Marbury v. Madi¬ 
son, 1 Cr. 137; Martin v. Mott, 12 Wheat. 9; Decatur v. 
Paulding , 14 Pet. 496; Miss. v. Johnson, 4 Wall. 475) and 
the duties of the Secretary in the field of the public lands 
and Indian affairs involved discretion. (See cases cited 
in Work v. Rives, 267 U. S. 175) j 

The courts have uniformly imputed finality to the Sec¬ 
retary’s action. In Hanson v. Hoffman, 113 F. (2) 780, 
790, the Court sustained the Secretary’s right to set aside 
his own approval of a will, holding he had “exclusive 
jurisdiction” to do so. In Blanset v. Cardin, 256 U. S. 
319, 326, the Court referred to the Secretary’s powers 
“which preclude interference or control by anybody.” j 

The statute itself thus precludes judicial review. 

i 

i 

! 

C. There is No Jurisdiction Under the Declaratory 
Judgment Act: 

i 

The Amended Complaint asserts jurisdiction under the 
Administrative Procedure Act but also adds under “Title 
28 United States Code, Sections 1331 and 2201.” Sec. 1331 
refers to jurisdiction in cases arising under the Constitu¬ 
tion and laws of the United States; it confers no substam 
tive rights of review. Sec. 2201 is the Declaratory Judg¬ 
ment Act which likewise does not confer substantive rights? 
but only a new remedy. ( Commercial Surety Ins. Co. v. 
Fowles, 154 F. (2) 884; cf. Mashunashey v. U. S., 131 F. (2), 
288) Neither statute purports to grant power to review 
discretionary acts of the Secretary. Hence if there is no 
review under the Administrative Procedure Act there is 
no review at all. i 
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n. 

Appellant’s Argument: No Regulations, No Will 

A. Tine Will Was Not Vitiated by Alleged Defective 

Regulations: 

It is no mean thing that Appellant asks: that this Court, 
in effect, declare invalid every Indian will made since 
May 29,1947. 

Appellant claims that the Act of June 25, 1910, as 
amended February 14, 1913, 25 U. S. C. Sec. 373, giving 
Indians “the right * * * to dispose of such property by 
will, in accordance with regulations to be prescribed by 
the Secretary of the Interior” requires regulations as 
a pre-requisite; that the Act is enabling only and not 
self-executing, in other words, briefly: no regulations, no 
will. (Appellant’s brief p. 9 et seq.) Appellant admits 
that for forty years, from the date the statute was enacted 
in 1910 until May 29, 1947, regulations existed, but con¬ 
tends that on the last named date the Secretary rescinded 
them—six days prior to the execution of the present will— 
and never replaced them. (Appl. brief p. 11, 19-20) How¬ 
ever, Appellant is compelled to admit the will herein was 
on the printed form put out by the Secretary entitled 
“Indian Will Under the Act of June 25, 1910 (36 Stat. 
L. 855-856) As Amended by the Act of February 14, 1913 
(37 Stat. 678).” This form, prescribed by the Secretary 
and printed in 25 C. F. R. (1949 Ed.) Sec. 296.6, w’as not, 
as Appellant contends (Brief p. 21), revoked by the re¬ 
vision of May 29, 1917, 12 F. R. 3762, which eliminated 
a number of prior provisions codified in 25 C. F. R. (1940 
Ed.) pt. 81. The May 29, 1947 revision left in effect the 
above printed form and also Sec. 81.12 requiring testi¬ 
mony to be taken as to testamentary capacity and the 
circumstances surrounding the execution of the will. Like¬ 
wise, Sec. 81.28 was left undisturbed, providing for the 
filing of wills and their inspection by the examiner of in¬ 
heritance during the lifetime of the testator. In effect 
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i 


the Secretary simply streamlined his own Regulations, 
leaving in effect those he deemed adequate. 

The printed form (Joint App. 27-28A) is a perfect 
form of will, as good as any lawyer could get out of a 
form-book. On its reverse it contains detailed instruc¬ 
tions to Field Officers explaining how it should be used. 
The will itself meticulously observes all formalities and 
explains why the mother and sister are omitted as bene¬ 
ficiaries because already well-off financially. (Joint App. 
27-28A) 

i 

As public officers are deemed to act properly and not 
improperly, the action of the Secretary cannot be deemed 
to have rescinded all regulations, as Appellant must con¬ 
tend, but only such regulations as he deemed unnecessary. 
Hence there vrere, on the day the will was made, regula¬ 
tions which were good enough to point out to the testator 
how to make a will and good enough to enable the Secre¬ 
tary to ascertain that a will had in fact been made and 
to approve it. What more was needed? Also, who is to 
be the judge of whether the streamlined regulations were 
sufficient or not? 1 Hardly the Appellant; indeed we ques¬ 
tion her standing to interject herself at all into the nexus 
existing between the testator and the Secretary and to 
assert that what both agree is a will was in reality no will 


1 In addition to those above mentioned the Acting Commissioner 
of Indian Affairs on June 14, 1947 issued Law and Probate Circular' 
3661 (Joint App. 29A), a regular code of Indian probate law and; 
practice. Sec. 13 (Joint App. 32A) gives elaborate instructions as 
to how to prepare a will. Appellant attempts to eliminate this Cir-j 
cular (a) on the ground it was issued by the Acting Commissioner,; 
(b) it was not published in the Federal Register and (c) it was 
issued 40 days after the will herein was executed. In answer, (a) 
the Acting Commissioner was directly responsible to the Secretary ; 
and has broad powers in Indian affairs under 25 U. S. C. Sec. la 
and 2; (b) there is no requirement that regulations must be pub¬ 
lished in the Federal Register; failure to publish does not render j 
them invalid but only not binding on one without actual notice of 
them. (See 44 U. S. C. Sec. 305, 307) 


j 

i 


i 
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at all. In the statutory scheme of things it is the Secre¬ 
tary who is to approve the “will,” which necessarily 
connotes power to determine what is or is not a will . Who 
else is to be heard to advise him that what he considers 
to be a will is in fact, because of an alleged defect in his 
own regulations, something else ? 

B. The Will Would Be Valid Even If There Were No 
Reguations At All: 

The Court below so held. (Joint App. 49A) 

Appellant’s labored argument that, absent regulations, 
there is no norm or standard by which to determine 
whether a given paper writing is a will, distorts the Stat¬ 
ute, which authorizes regulations not so much for the 
purpose of determining what is a will, but what the will 
may do. Sec. 2 of the Act provides that an Indian “shall 
have the right • * * to dispose of such property by will, 
in accordance with regulations to be prescribed by the 
Secretary of the Interior.” The last clause limits the 
disposal; it has no reference to defining a will. Congress 
uses the word “will” as denoting something familiar to 
all, as well it might, wills being known to the law since 
pre-Norman times and being mentioned as far back as 
in the Statute of Uses, A. D. 1535, and in the Statute of 
Wills, A. D. 1540 (Page on Wills, Sec. 13, 19, 20), and in 
countless statutes since. The word “will” is used in many 
United States statutes without further definition. Thus 
48 U. S. C. Sec. 106, 119, dealing with wills in Alaska; 
17 U. S. C. Sec. 28, bequests of copyrights by Will; 10 
U. S. C. Sec. 1584a, Soldier’ Wills; 31 U. S. C. Sec. 757e, 
bequest of Government bonds by will; 42 U. S. C. Sec. 
219, bequests to Public Health Service; 24 U. S. C. Sec. 
181-184, St. Elizabeths Hospital, bequests by will. It 
is no answer to say these references are to wills under 
State law; 1 the point is Congress, in a remedial stat¬ 
ute containing a broad grant of power and entitled as 
such to the widest possible construction, used the word 


11 


as having an understandable meaning to the two people 
involved (1) the testator and (2) the Secretary. Who 
are we to read into the word a term of art and thereby 
the technicalities of the probate law of every state and 
every foreign country? The maxim “Id certum est quod 
cerium reddi potest” 2 applies. The decedent knew what 
a will was and so did the Secretary and that ends the 
matter. And so we say that had the Secretary made 
no regulations at all we would know that decedent’s paper¬ 
writing was a will. The hollowness of Appellant’s argu¬ 
ment can be realized by looking at the will itself (Joipt 
App. 27a-28a) which is so technically perfect that it 
could be probated in any State in the Union. 

i 

It must, in the end, be remembered that the requirement 
of State law that a given paper-writing must be thus and 
so is designed to assure the devolution of property within 
that state or belonging to one of its citizens. Hence th6 
state can require any technicality it sees fit. But this 
power on the part of the State cannot impinge on the 
power of Congress to permit Indians to make wills without 
reference to the probate requirements of any single state. 
The sole test is: does the paper writing measure up to 
the accepted meaning of the word “will” as used in the 
Statute? Does it purport to be a devise of property to 
take place after death? If so, and the Secretary so finds, 
and if he approves it, the inquiry is at an end no matter ! 
what the requirements of the various states may be. 


i 

1 What about wills made in foreign countries ? Also, suppose the | 
will either was not, or could not, be probated in any given state, i 
would a bequest to the United States fail—on the ground there I 
was no will? 

I 

2 “That is certain which can be made certain,” applied as far back 

as Shrewsbury’s Case (1611), 9 Coke 46b, 47a, 77 English Reprint i 
798. S 


I 

| 

i 


I 
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in. 

The Will Was Not Revoked by Oklahoma Statutes 

Appellant argues in the alternative (Brief p. 26 et seq.) 
that assuming there was a valid will, it was revoked under 
Title 84, Oklahoma Statutes (1941) Sec. 107, by the tes¬ 
tator’s later marriage. 

We think this question is clearly disposed of by Blarnet 
v. Cardin, 256 U. S. 319; Hanson v. Hoffman, 113 F. (2) 
780 and Blundell v. Wallace, 267 U. S. 377, holding that 
state statutes are not limitations upon an Indian’s right 
to devise property as he sees fit. In Blanset v. Cardin, 
supra, an Indian woman willed her husband $5.00 in vio¬ 
lation of 84 Okla. Stat. Sec. 44 prohibiting devises of 
less than the spouse would get by descent and distribution. 
The will was approved by the Secretary and suit followed. 
The Supreme Court held squarely that Congress intended 
Indians should have the right to will property “free from 
restrictions on the part of the State.” (Op. p. 326-327) 

Similarly, in Hanson v. Hoffman, 113 F. (2) 780, 789, 
the Court said: 

“With respect to Indian wills falling within the 
purview of 25 U. S. C. A. Sec. 373, supra, and ap¬ 
proved thereunder state law has no application. * * * 
Indians * * * have the right to dispose of their re¬ 
stricted and trust property by will thereunder free 
from the limitations of state law.” (Italics ours) 

So too in Blundell v. Wallace, 267 U. S. 373, 377, the 
Supreme Court said that by the language of the statute, 
28 U. S. C. Sec. 373, the intent of Congress was “to ex¬ 
clude the local law,” a doctrine re-affirmed in Sperry Oil 
& Gas Co. v. Chisholm, 264 U. S. 488. In Wissner v. Wiss- 
ner, 94 L. Ed. 332, the Supreme Court in February 1950 
applied the same doctrine to attempts to invoke state 
community property laws to bar disposition of veterans’ 
insurance by will. 



13 
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1 


We see no need of laboring the point, 

rv 

Decedent’s Subsequent Marriage Did Not 
Revoke the Will 

i 

Appellant argues finally (Brief p. 40 et seq.) that under 
the Secretary’s decisions a will may be revoked by any 
“act of the Indian which clearly evidences an intention 
to cancel or supersede the will” (Joint App. 21A). Such 
an act, Appellant claims, is the Indian’s subsequent mar¬ 
riage, which in many of the States, usually after the birth 
of a child (there was none here) works a revocation. 

This is simply the argument, in another form, that 
State law governs. Under Blanket v. Car dm, 256 U. S- 
319, and other cases cited in Point III, supra, this is not 
the fact. Also, the argument ignores the fact that the 
Secretary approved the will which connotes a holding that 
there was no revocation. 

i 

i 

CONCLUSION j 

i 

! 

The judgment below should be affirmed. 

i 
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United States ffinurt of Apptala 

For the District of Columbia Circuit 


No. 10,778 


Neoma Homovich, Appellant 

v. | 

Oscar L. Chapman, George Homovich, Maude Homovich 
Red Elk, Bessie Homovich, Eijla Sue Homovich and 
Wook-Kah-Nah, Appellees 

i 

! 

Appeal from an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 

i 

i 


THE DISTRICT COURT HAD JURISDICTION 

i 

Sec. 10 of the Administrative Procedure Act, 5 U. S. 
C. § 1009, provides in pertinent part that any person 
adversely affected or aggrieved by any agency action 
shall be entitled to judicial review thereof “Except so 
far as (1) statutes preclude judicial review or (2) agenOy 
action is by law committed to agency discretion.” 

I 

Appellees do not deny that the Secretary of the In¬ 
terior’s action in approving Mer-dah-ke’s alleged will is 
agency action. And since appellees concede that if Mer- 
dah-ke died intestate appellant is entitled to one half of 
Mer-dah-ke’s property, it is obvious, and appellees do not 
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deny, that appellant is adversely affected and aggrieved by 
the Secretary’s action. Appellees’ argument attacking the 
District Court’s jurisdiction is that jurisdiction was lack¬ 
ing because the statute under which the Secretary acted 
in approving Mer-dah-ke’s alleged will, namely, § 2 of 
the amended Act of June 25, 1910, 25 U. S. C. § 373, pre¬ 
cludes judicial review and committed to the Secretary’s 
discretion the question whether the will should be ap¬ 
proved. 

The statute does not so provide, and appellees’ argu¬ 
ment that appellant here seeks review of a discretionary 
act misses the point of the case. For appellant does not 
contend that in approving Mer-dah-ke’s alleged will the 
Secretary abused his discretion. Appellant’s contention 
is that Mer-dah-ke left no will for the Secretary to ap¬ 
prove. 

A. The Amended Act of June 25, 1910, does not pre¬ 
clude judicial review: —Appellees concede, as they must, 
that § 2 of the amended Act of June 25, 1910, 25 U. S. C. 
§ 373, does not expressly preclude judicial review of the 
Secretary of the Interior’s approval of Indian wills. Their 
contention is that there was no jurisdiction because § 1 
of the Act, 25 U. S. C. § 372, makes the Secretary’s deter¬ 
mination of the heirs of an intestate Indian “final and 
conclusive,” and the Court must construe § 2 as if it con¬ 
tained a similar provision with respect to the Secretary’s 
approval of an Indian’s will. 

The argument, we submit, is plainly unsound. Sec. 2 
may not be construed as appellees contend, and it would 
not preclude judicial review even if it were so construed. 

As Representative Walter, Chairman of the subcommit¬ 
tee in charge of the Administrative Procedure Act in the 
House of Representatives, said in explaining § 10 of the 
Act upon the floor of the House: 
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“Two general exceptions are made in the introduc¬ 
tory clause of section 10. The first exempts all mat¬ 
ters so far as statutes preclude judicial review. Con¬ 
gress has rarely done so. Legislative intent to forbid 
judicial review must be, if not specific and in terms, 
at least clear, convincing, and unmistakable under this 
bill.” Senate Document No. 248 (79th Cong. 2nd 
Sess., 1946) 368, italics supplied. j 

This statement was affirmed by the committee reports 
of both the Senate and House, 11 the latter of which stated: 

“Very rarely do statutes withhold judicial review. 
* * * To preclude- judicial review under this bill a 
statute, if not specific in withholding such review, 
must upon its face give clear and convincing evidence 
of an intent to withhold it.” Senate Document No. 
248 (79th Cong. 2nd Sess., 1946) 275, italics supplied. 

It cannot be denied that no such evidence appears upon 
the face of § 2 of the amended Act of June 25, 1910. In¬ 
deed, the absence of such evidence is both confirmed and 
emphasized by the Secretary’s use of four pages of his 
brief in contending that the Court should read into $ 2 
the “final and conclusive” provisions of § 1. 

The Secretary’s argument in that connection is that “No 
sound reason appears why Congress would intend that 
the Secretary’s determination as to heirs should be filial 
and that his decision approving or disapproving a will 
should not be” (brief, p. 8). One short answer to this 
is that Congress is not required to satisfy administrative 
officers of the soundness of its reasons for limiting th^ir 
authority. And the fact that a statute does not confer 
upon an administrative official all of the power which he 
thinks he should have, gives him no standing to insist 
that the courts must enlarge his authority by importing 
into a statute language which it does not contain. 


1 Senate Document No. 248 (79th Cong. 2nd Sess., 1946) 212, 275. 

i 


i 

i 


i 

I 
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Here, §§ 1 and 2 of the amended Act of June 25, 1910, 
dealt with different, but closely related, grants of au¬ 
thority. And “the act was the suggestion of the Interior 
Department. ’’ Blanset v. Cardin, 256 U. S. 319, 326 
(1921). 2 Sec. 1 expressly provided that the Secretary’s 
determination of the heirs of an intestate Indian should 
be “final and conclusive.” But no such provision appears 
in § 2 with respect to the Secretary’s determination of 
the validity of a will; and the legislative history of the 
Act contains not the slightest suggestion that either Con¬ 
gress, or the Department of the Interior itself, ever in¬ 
tended or thought that such determination was to be 
“final and conclusive.” In the circumstances, the omis¬ 
sion from § 2 of the “final and conclusive” provisions 
of § 1 must be deemed to have been intentional. Their 
omission cannot be lightly dismissed as a “mere failure 
to repeat * * # words of finality” (appellee Chapman’s 
brief, p. 10); and speculation as to why they were omitted 
is fruitless. 3 The decisive fact is that the words appear 


- The Department also suggested most of the amendments of § 2 
made by the Act of February 14, 1913, 37 Stat. 678. See H. R. 
Rep. No. 421 (62nd Cong. 2nd Sess., 1912) 2, Sen. Rep. No. 720 
(62nd Cong. 2nd Sess., 1912) 1-2. 

3 The Secretary’s argument is, in effect, that Congress must have 
omitted the words inadvertently because the functions of deter¬ 
mining heirs and approving wills are similar in character, and it 
was the desire of Congress to stabilize the land titles of heirs 
(appellee Chapman’s brief, pp. 8-10). Congress, however, may 
well have thought that the Department's control and supervision 
of Indians gave it access to information which specially qualified 
the Secretary to determine family relationships, but endowed him 
with no unusual competence to determine the validity of wills, a 
matter in which courts, we suggest, are probably somewhat better 
qualified than the Secretary. As for the stabilization of titles, the 
experience of centuries refutes the contention that appellate review 
of probate matters renders titles unstable, and in none of the acts 
of Congress dealing with Indian wills has such review been pre¬ 
cluded (see the statutes and cases cited in note 14, at page 19 of 
our opening brief). In addition to this, it is difficult to conceive 
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in § 1, bnt not in $ 2. And appellees have no right to ex¬ 
pect the Court to insert them. That is the function of 
Congress. j 

Appellees would be no better off, however, if § 2 were 
construed to read as they contend. For it requires a more 
explicit and peremptory provision than the mere state¬ 
ment that agency action is “final and conclusive’’ in order 
to preclude judicial review of a question—such as that 
presented here—whether administrative action is in ex¬ 
cess of administrative authority. The “responsibility of 
determining the limits of statutory grants of [administra¬ 
tive] authority * * # is a judicial function entrusted to 
the courts by Congress by the statutes establishing courts 
and marking their jurisdiction.” Stark v. Wickard, 321 

U. S. 288, 310 (1944); Brannan v. Stark, .U. S. App. 

D. C.,.F. 2d. (November 9, 1950). And a final¬ 

ity provision in a statute dealing with administrative 
determinations relates to finality upon matters of fact. 
Gegiow v. Uhl, 239 TJ. S. 3, 9 (1915). It does not pre¬ 
clude judicial review of “questions of conformity to gov¬ 
erning statutes and regulations.” Kristensen v. McGrath, 

.U. S. App. D, C., 179 F. 2d 796, 799 (1949), affirmed 

.... U. S., 19 L. W. 4057 (December 11, 1950). 4 


of anything courts might do to add to the instability of titles dep¬ 
rived from a will executed under § 2. For the section itself authors 
izes the Secretary “within one year after the death of the testator 
to cancel [his] approval of [al will” procured by fraud, and it has 
been held that the Secretary has authority to set aside his approval 
at any time on other grounds. Hanson V. Hoffman, 113 F. 2d 780, 
789 (C. C. A. 10, 1940); Nimrod v. Jandron, 58 App. D. C. 38, 41; 
24 F. 2d 613, 616 (1928). 

4 Although the Supreme Court, in affirming this Court's decision,! 
stated that it did not “find it necessary to consider the applicability 
of § 10 of the Administrative Procedure Act” (19 L. W. at 4059),; 
the opinion, we think, necessarily confirms this Court’s view that 
where an administrative agency's authority is in question, judicial 
review is available. 


i 


! 
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In reporting the Administrative Procedure Act, both 
the Senate and House committees made it perfectly clear 
that: 

“It has never been the policy of Congress to pre¬ 
vent the administration of its own statutes from being 
judicially confined to the scope of authority granted 
or to the objectives specified. Its policy could not 
be otherwise, for in such a case statutes would in ef¬ 
fect be blank checks drawn to the credit of some 
administrative officer or board.” Senate Document 
No. 248 ( 79th Cong. 2nd Sess., 1946) 212, 275. 

Indeed, as stated by Senator McCarran, who was in 
charge of the Act in the Senate, “the thought uppermost 
in presenting this bill is that where an agency without 
authority or by caprice makes a decision, then it is sub¬ 
ject to review. 1 ’ Id., 311. 

There is nothing to the contrary in either of the two 
cases upon which appellees rely, namely, Hanson v. Hoff¬ 
man, 113 F. 2d 780 (C. C. A. 10, 194*0), and Blanset v. 
Cardin, 256 U. S. 319 (1921), each of which, it may be 
noted, was decided prior to the Administrative Procedure 
Act. 

Hanson v. Hoffman is clearly distinguishable on two 
grounds. First, review was there sought not of a deter¬ 
mination of law , but of fact ; the contention of the plaintiff 
being, not that the Secretary had no authority to approve 
the will in question, as is the case here, but that his ap¬ 
proval was based on false and fraudulent evidence con¬ 
cerning the execution and proof of the will (113 F. 2d at 
784-786). Second, since neither the United States nor the 
Secretary of the Interior was made a defendant, an indis¬ 
pensable party was lacking (113 F. 2d at 790).“ 


5 The opinion also contains language which seems to suggest that 
the plaintiff had failed to exhaust her administrative remedies. 
See 113 F. 2d at 789-790. 
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Blanket v. Cardin is in point, but it does not support 
appellees. On the contrary, it is, we think, direct author¬ 
ity that jurisdiction exists. For the contention there was 
that the Secretary’s approval of the will involved was un¬ 
authorized because the will was void under Oklahoma law. 
And the Court reviewed the Secretary’s approval and sus¬ 
tained it. If, as appellees contend, the amended Act of 
June 25, 1910, had precluded judicial review, the Court 
would have dismissed for lack of jurisdiction; it would 
not have examined the Secretary’s action to deteremine 
whether it was proper. j 

No inference as to lack of jurisdiction may be drawn 
from the language which the Secretary quotes from Blaiv- 
set v. Cardin at pages 10-11 of his brief. The question 
which the case presented, the Court said, was “the ac¬ 
cordance or discordance of the laws of Congress and the 
laws of the State” (256 U. S. at 322). The language 
quoted by the Secretary was directed to that question; it 
had no reference to jurisdiction, and was intended merely 
to point up the fact that Indians were authorized by Con¬ 
gress to select their own devisee or devisees, free from any 
restraint or limitation imposed by state law. This becomes 
perfectly clear when the statement on which the Secretary 
relies is restored to the explanatory context from which 
the Secretary removed it, for immediately following th^ 
statement the Court added: 

“In a word, the Act of Congress is complete in its 
control and administration of the allotment * * * and 
is antagonistic to any right or interest in the hus¬ 
band of an Indian woman in her allotment under the; 
Oklahoma Code.” 256 U. S. at 326. 

i 

Further support for our position, we think, is found in 
this Court’s decision in Nimrod v. Jamdron, 58 App. D. C.' 
38, 24 F. 2d 613 (1928), which also arose under $ 2 of i 
the amended Act of June 25, 1910. There the plaintiff! 
sought to enjoin the Secretary of the Interior from re¬ 
considering and revoking his approval of an Indian will j 
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which he had approved in a proceeding not conducted in 
accordance with applicable regulations, and in which the 
interveners in the case had been prevented from showing 
that the will had been procured by fraud. A regulation 
of the Secretary provided for the reopening of a case 
when an interested party believed that his interests had 
not been properly protected. Pursuant to this regulation, 
the interveners filed with the Secretary a motion to reopen 
and remand the case to the Examiner of Inheritance with 
instructions to complete the record. While this motion 
was pending, the plaintiff obtained an injunction enjoining 
any further proceedings by the Secretary and the inter¬ 
veners on the ground that since the Secretary was au¬ 
thorized to cancel his approval of a fraudulently pro¬ 
cured will only “within one year after the death of the 
testator” (25 U. S. C. § 373), and that period had ex¬ 
pired long prior to the filing of the interveners’ motion, 
the Secretary had “exhausted his jurisdiction and was 
without power to set aside the approval” (58 App. D. C. 
at 39-40, 24 F. 2d at 614-615). Stating that the question 
“squarely presented” was one of the Secretary’s “juris¬ 
diction,” the Court said that “the object of the rehearing 
sought * * * is not based upon fraud,” but “upon the 
failure of the examiner to properly conduct the hearing 
in the manner required by the statute and by the regula¬ 
tions” (58 App. D. C. at 40-41, 24 F. 2d at 615-616). In 
the circumstances, the Court held that the Secretary did 
not lack authority to reopen the proceeding and cancel 
his approval of the will, stating that: 

“inasmuch as fraud is not the basis upon which the 
reopening of the case is sought, it is clearly within 
the jurisdiction of the Secretary to set aside his order 
of approval and remand the case for the taking of 
further testimony, in order that he may have before 
him a complete record upon which to base his final 
decision. It follows that, pending these proceedings, 
the court is without jurisdiction.” 58 App. D. C. at 
41,24 F. 2d at 616. 
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If § 2 of the amended Act of June 25, 1910, had pre¬ 
cluded judicial review, the Court would have reversed on 
that ground. It would not have examined the statute to 
determine whether the Secretary was authorized to take 
the action which he proposed. j 

There is, we submit, no merit to appellees’ contention 
that the Act precludes review. 

B. The Secretary’s approval of Mer-dah-ke’s will was 
not a discretionary act: —As heretofore indicated, appel¬ 
lees’ argument that appellant seeks review of a discretion¬ 
ary act misses the point of appellant’s complaint. For 
appellant does not assert that the Secretary abused his 
discretion in approving Mer-dah-ke’s alleged will. Appel¬ 
lant contends that the Secretary had no authority to ap¬ 
prove the instrument, because, being either void or re¬ 
voked, it was not a will, and it therefore presented noth¬ 
ing for the Secretary to approve. 

The approval authority granted to the Secretary by the 
amended Act of June 25, 1910, is not authority to make a 
will for an Indian, but only to approve or disapprove a 
will made by an Indian—depending upon whether the Sec¬ 
retary deems it a suitable or an improvident disposition 
of the Indian’s property. 6 Hence, whatever may be said 
with respect to the character of the Secretary’s action in 
approving or disapproving a validly executed and existing 
will, his action in determining that there is such a will 
does not involve the exercise of discretion. For a will 
not executed in the manner required by the Act, or which, 
if so executed, has been revoked, is void. 7 The Secretary 
has no authority to approve such a will, and he cannot 
avoid judicial review of its approval by asserting tjiat 

_ i 

! 

e See cases cited in note 21, at page 24, of our opening brief. 

7 See cases cited in note 5, at page 10, of our opening brief. 


i 

l 
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his action lies within the realm of administrative discre¬ 
tion. 

Mott v. United States, 283 U. S. 747 (1931), and Jen¬ 
nings v. Wood, 192 F. 507 (C. C. A. 8, 1911), which the 
Secretary unsuccessfully attempts to distinguish at page 
14 of his brief, make this clear beyond question. 

In the Mott case, a mentally incompetent Indian—the 
famous Jackson Barnett—executed a written instrument 
requesting the Secretary of the Interior to make to a 
third person a gift of certain bonds constituting part of 
the Indian’s restricted property. The Secretary endorsed 
his approval on the instrument and made the gift re¬ 
quested. The United States then sued to recover the 
bonds or their value. The defendant contended, among 
other things, that the action would not lie because the Sec¬ 
retary’s approval of the gift was not subject to judicial 
review. Rejecting this argument, the Court stated that 
“while the Secretary is authorized to prevent improvident 
alienation” by Indians, “he is not authorized to alien 
* * * in their stead and right” (283 U. S. at 751). Since 
Barnett was incompetent, the instrument which he exe¬ 
cuted was void, and: 

“With [the instrument] eliminated, the gift in ques¬ 
tion stood as if made by the Secretary merely on his 
own volition. This was beyond his authority. 

“The suggestion that his approval supplied the nec¬ 
essary intent on the part of Barnett is but another 
way of saying that the Secretary could make the gift 
merely of his own volition. The further suggestion 
that he must be presumed to have found Barnett free 
from disability and that this determination cannot be 
questioned in the courts is without merit.” 283 U. S. 
at 752. 

In the Jennings case, a statute permitted adult Indians 
to lease their restricted lands “with the approval of the 
Secretary of the Interior.” Suit was brought to cancel 
an approved lease on the ground that the Indian lessor 
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was a minor at the time the lease was executed. ^The 
lessee contended that the lease was not subject to attack 
because the Secretary’s approval of the lease was equiva¬ 
lent to a finding that the lessor was an adult, and his 
determination to that effect was conclusive. The court 
held otherwise, stating: 

“The jurisdiction of the Secretary of the Interior 
is only that expressed in the acts of Congress. He 
was not constituted the general guardian of the es¬ 
tates of the Indians in the sense in which that term 
is usually employed. Power was not conferred upon 
him to originate and make leases of allotted lands. 
That was left to the Indians subject to his approval 
in specified cases. If an Indian did not desire to lease 
there was nothing for the Secretary to act upon * * *. 
An approval which proceeds upon a consideration of 
the terms of the instrument offered and whether they 
are reasonably for the interests of the Indian was 
intended as an additional safeguard for his protec¬ 
tion. It would not, however, reach back and supply 
or confirm all the essential, legal prerequisites of a 
valid contract. It was no more a conclusive determi¬ 
nation that the lessor, though a minor, was an adult, 
than that he was sound mentally or that he belonged 
to the class or his land w T as of the character covered 
by the statute, if in fact those conditions were want¬ 
ing. The instrument went to the Secretary of the 
Interior as a lease competently executed and he could 
act on that presumption. He might properly make 
preliminary inquiry for his further assurance * * * 
but he was not required to investigate and decide 
judicially matters lying back of and not appearing 
upon the face of the instrument. If he did, his de¬ 
cision w r ould not be conclusive.” 192 P. at 508. 

Further support for appellant’s position is found in 
Snyder v. Buck, 75 F. Supp. 902 (D. C. D. C., 1948). 8 


8 Subsequently reversed on the ground that the action had abated 
because of the defendant’s death. Buck v. Snyder, 85 U. S. App. 
D. C. 428, 179 F. 2d 466 (1949), affirmed — U. S. —, 71 S. Ct. 93 
(November 13, 1950). j 
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There the plaintiff applied to the Paymaster General of 
the Navy for a statutory allowance payable to widows of 
Naval officers. The Paymaster General denied plaintiff’s 
claim on the ground that her marriage to the deceased 
officer in question was void because plaintiff had not been 
validly divorced from a previous husband. Plaintiff then 
brought an action under the Administrative Procedure Act 
to compel payment. Directly challenging the court’s juris¬ 
diction, the Paymaster General contended that his decision 
was one “committed to agency discretion” within the 
meaning of § 10 of the Act, 5 U. S. C. § 1009, and there¬ 
fore not subject to judicial review. The court rejected the 
contention and sustained its jurisdiction, holding that the 
situation presented was quite unlike that involved in 

“such actions [as] the making of contracts, the mak¬ 
ing of loans by lending agencies of the Government, 
the issuance of passports and visas by the Depart¬ 
ment of State, the issuance of visitors’ permits by 
the Immigration and Naturalization Service, and count¬ 
less other matters in which the agency is permitted 
by law to reach a conclusion on the basis of its own 
judgment and discretion. Obviously the action in¬ 
volved in the instant case is not within the realm of 
administrative discretion, as the statute creates a legal 
duty on the part of the Paymaster General of the 
Navy to pay the prescribed allowance on the occur¬ 
rence of the specified contingency.” 75 F. Supp. at 
906-907.’ 

And so in the case at bar. If Mer-dah-ke died intestate, 
it is the Secretary’s legal duty to hold for transfer to ap¬ 
pellant one-half of Mer-dah-ke’s estate. And the Secre¬ 
tary’s determination that Mer-dah-ke died testate is no 
more an act of discretion than is a determination that an 
Indian is mentally competent, that an Indian lessor is 
an adult, or that a woman was not lawfully divorced. In 
the circumstances, the cases cited by appellees with refer- 


9 See also Fischer v. Haeberle, 80 F. Supp. 652, 654 (E. D. N. Y., 
1948). 



I 


ence to the eonclusiveuess of discretionary administrative 
action are not pertinent and require no discussion. For 
appellant does not ask the Court to review the Secretary’s 
determination that Mer-dah-ke’s alleged will—if valid aind 
unrevoked—was a proper disposition of Mer-dah-ke’s es¬ 
tate. Appellant asks the Court to hold that the Secretary 
had no authority to approve the instrument because it 
was not a will. 

i 

There is, therefore, no merit to appellees ’ contention 
that the Court below lacked jurisdiction because the act 
of which appellant seeks review was committed to the 
Secretary’s discretion. The existence of jurisdiction, we 
submit, is clear. 10 

i 

REGULATIONS WERE ESSENTIAL TO THE ! 

EXISTENCE OF A WILL 11 

i 

Under point 2 at pages 8-19 of our opening brief, we 
showed that the right conferred upon Indians by § 2 of 
the amended Act of June 25, 1910, was not a general and 
unlimited right to dispose of restricted property by will, 
but only the right to dispose of such property by a will 
executed in accordance with regulations prescribed by the 
Secretary of the Interior, and that in the absence of such 


10 Since jurisdiction under the Administrative Procedure Act 

seems clear, it appears unnecessary to argue the effect of 28 U. S. 
C. § 1331, upon which appellant also relies as a basis for jurisdic¬ 
tion (Joint App. 2A). It may be noted, however, that the question 
at issue being one of the Secretary’s authority under § 2 of thq 
amended Act of June 25, 1910, 25 U. S. C. § 373, the case would 
seem to involve a controversy arising under a federal law, and 
therefore within the jurisdiction conferred on United States district 
courts by 28 U. S. C. § 1331. See McGrath v. Kristensen, — U. Si 
—, 19 L. W. 4057 (December 11, 1950). j 

11 In note 7, page 16, of his brief, appellee Chapman correctly 
states that appellant did not make this argument before the Interior 
Department. Nothing in our brief was intended to imply th'e 
contrary. 


I 

! 






14 


regulations there can be no will under the Act. With all 
the sure and certain confidence and impatience with oppo¬ 
sition which usually characterizes administrative absolu- 
tists, the Secretary and the interveners say that this con¬ 
struction is destructive, distorting, critical, drastic, highly 
technical, torturing and fantastic. In our view, appellees’ 
language is considerably stronger than their argument. 

They contend, first, that our interpretation of § 2 must 
be rejected because its adoption wmuld result in declaring 
numerous Indian wills invalid (interveners’ brief, p. 8, 
appellee Chapman’s brief, pp. 17-18). This is equivalent 
to arguing that if prejudice would result to anyone in 
consequence of an administrative agency’s interpretation 
of a statute being declared erroneous, the courts must 
sustain the agency’s interpretation. There is no such rule 
of statutory construction. The function of courts is to 
declare the true meaning of statutes, not to construe them 
in such a manner as to preclude or validate administrative 
error. 

In addition to this, there is no reason whatever to sup¬ 
pose that appellant’s view of § 2 entails the catastrophic 
consequences which appellees’ argument in terrorem sug¬ 
gests. 12 For the record contains not a syllable of evidence 

12 It seems to us that the Secretary’s argument in this connection 
is not entirely consistent with one of his arguments below in 
opposition to jurisdiction, namely, that judicial review of his deci¬ 
sion was “wholly impractical since most Indian estates do not 
involve sufficient property to justify the expense of a proceeding 
in court hundreds of miles from the location of the property. * * * 
The result of [appellant's] contention would be that only wealthy 
Indians, of which there are very few, could make a will.” The 
Secretary’s statement as to the comparatively small value of Indian 
estates is borne out by Monograph No. 20 (Department of the 
Interior) of the Attorney General’s Committee on Administrative 
Procedure, note 140, page 124, where it is said that, “Ordinarily, 
the estates of deceased Indians are too limited in value to justify 
the retention of counsel. In 1939, for example, the average estate 
was appraised at only $2,088.” 
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as to the number of Indian wills which might be affected 
by the Court’s decision here, and there are at least four 


reasons which would seem to justify the view that 
number is small indeed. 


the 


First, the Act in question does not apply to the ^ills 
of all Indians. Many, if not most, Indian wills are gov¬ 
erned by other statutes. 13 


Second, it is, we think, reasonable to assume that some 
Indians have not exercised their right to execute a will, 
and that the wills of some who have attempted to exercise 
the right have not been properly executed or will noti be 
approved by the Secretary. 


Third, most wills of deceased Indians are probably now 
immune from attack because of the failure of interested 
parties timely to contest their probate and approval in 
accordance with the Secretary’s procedural regulations. 
25 C. F. R. (1949 ed.) § 81.0 et seq. I 

I 

Fourth, the execution of wills of Indians still living may 
be instantly validated by the issuance of appropriate reg¬ 
ulations by the Secretary. 

i 

There is, therefore, no basis in law or in fact for appel¬ 
lees’ contention that the Court’s decision as to the meaning 
of § 2 should be influenced by the alleged effect of the 
decision on other wills. 


The Secretary is mistaken in his assertion that appel¬ 
lant’s view of $ 2 defeats the rights of Indians (brief p. 
19). The right granted to Indians by the section is the 
right to execute a will in accordance with the Secretary’s 
regulations. Appellant has never questioned that right. 
Appellant states merely that the right must be exercised 
according to the terms of its grant—and a will simply 
cannot be executed “in accordance with regulations” if 
no regulations exist. Cf. Woods v. Babcock ,.... U. S. App. 


i 

i 


13 See note 14, page 19, of our opening brief. 
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D. C., .... F. 2d_ (November 24, 1950). It is, there¬ 

fore, the absence of the requisite regulations, not appel¬ 
lant’s construction of the Act, which serves to defeat the 
exercise of the right conferred by $ 2; and it is the Sec¬ 
retary, of course, not appellant, who revoked such regula¬ 
tions and has refused to reinstate them. 

Appellees argue that the Secretary’s approval of Mer- 
dah-ke’s alleged will should be sustained because the in¬ 
strument “would qualify practically anywhere so far as 
technical considerations go,” and it is immaterial whether 
“this resulted by regulations or otherwise” (appellee 
Chapman’s brief, p. 20; interveners’ brief, pp. 10-11). The 
argument is beside the point. The question here is not 
whether Mer-dah-ke’s alleged will would “qualify practi¬ 
cally anywhere,” but whether it was executed in the man¬ 
ner required by the Act which authorized it. And since 
the Act which authorized it required it to be executed “in 
accordance with regulations,” it is material whether the 
will was so executed. For the courts have repeatedly ad¬ 
monished that, regardless of the testator’s intent and the 
genuineness of the document concerned, “the right to dis¬ 
pose of property by will is governed and controlled en¬ 
tirely by statute. Such statutes are mandatory, and, un¬ 
less strictly complied with, the instrument, as a will, is 
void.” Re Wolcott, 54 Utah 165, 180 P. 169 (1919). 14 
That this rule applies to Indian wills is beyond question. 15 
It has, indeed, been repeatedly applied by the Secretary 
of the Interior himself. 16 


14 See also authorities cited in note 6, page 10, and note 13, page 
19, of our opening brief, and compare this Court’s recent decision 
in Woods v. Babcock, — U. S. App. D. C. —, — F. 2d — (No¬ 
vember 24, 1950). 

15 Davis V. Williford, 271 U. S. 484, 487-488 (1926); Caesar V. 
Burgess, 103 F. 2d 503, 507-509 (C. C. A. 10, 1939); Phillips v. 
Smith, 186 Okla. 638, 641, 100 P. 2d 249, 252 (1940); In re WiU of 
Tiger, 94 Okla. 103, 106-107, 221 P. 441, 444 (1923). 

18 See note 5, page 10, of our opening brief. 
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As for their own views with respect to the meaning of 
§ 2, the interveners and the Secretary are not in agree¬ 
ment. The interveners say that § 2 “authorizes regula¬ 
tions not so much for the purpose of determining what is 
a will, but what the will may do,” and the statutory lan¬ 
guage relating to regulations “limits the disposal; it has 
no reference to defining a will” (interveners’ brief, p.,10). 
The Secretary does not agree. He concedes that the lan¬ 
guage, “in accordance with regulations,” relates to the 
“manner” in which the “right to make a will” is to be 
“exercised” (appellee Chapman’s brief, p. 19), but con¬ 
tends that § 2 “did not make the issuance of regulations 
mandatory. It simply empowered the Secretary to issue 
such regulations as he deemed necessary, if any” (id., p. 
18). We submit that neither of these interpretations of 
§ 2 is correct. j 

The interveners assign no reason whatever for their 
interpretation; and no argument in support of it can be 
adduced. For the statute does not confer upon the Secre¬ 
tary any authority whatever to name or limit the persons 
to whom an Indian may leave restricted property, and 
no regulations in that connection have ever been issued 
by the Secretary. The Secretary’s authority over the 
disposition of an Indian’s estate is dealt with in the ap¬ 
proval proviso of § 2 and is limited to the authority to 
disapprove, if unsatisfactory, a will “executed” as re¬ 
quired by the Act, namely, “in accordance with regula¬ 
tions” (see our opening brief, pp. 24-26). Interveners’ 
construction of § 2 not only ignores the word “executed” 
in the approval proviso, it also renders the whole proviso 
surplusage, because there would be no necessity to author¬ 
ize the Secretary to disapprove an unsatisfactory will if 
he were authorized to prescribe by regulation “what the 
will may do.” It would therefore seem obvious that the 
regulations referred to in § 2 are not, as interveners as¬ 
sert, regulations specifying what a will “may do,” but, 



18 


as appellant and the Secretary agree, regulations concern¬ 
ing the formal requirements and execution of a will. 17 

The Secretary assigns two reasons in support of his 
view as to the meaning of § 2. He says that the section 
may not be interpreted as making regulations essential to 
the existence of a will because, first, § 2 must be “liberally 
construed to give fullest scope 77 to the “new right 77 con¬ 
ferred by the Act (appellee Chapman's brief, pp. 17-18); 
and, second, “Indians could not read or understand [reg¬ 
ulations] in any event 77 {id., p. 19). 

It would be more than “liberal construction, 77 however, 
it would be legislation, to construe § 2 in accordance with 
the Secretary’s contention. As the Secretary concedes 
at page 17 of his brief, when an Indian conveyance is 
authorized by Congress, it must “conform in all respects 
with the conditions prescribed by the grant of authority 77 
(see our opening brief, p. 10, and supra, p. 15). The “grant 
of authority 77 here was to dispose of restricted property by 
will executed “in accordance with regulations to be pre¬ 
scribed by the Secretary 77 (25 U. S. C. § 373, italics sup¬ 
plied). If Congress had intended § 2 to mean what the Sec¬ 
retary says it means, it would have been a simple matter in¬ 
deed for Congress to have made the latter part of its grant 
of authority read, “in accordance with such regulations, if 
any, as the Secretary may prescribe. 77 And substantially 
that language was used by Congress in grants of au¬ 
thority appearing in other sections of the very Act here, 
in question. 18 


17 Appellee Chapman’s brief, pp. 18-19; our opening brief, pp. 
9-10. 

18 See § 1, 25 U. S. C. § 372 ("under such rules as [the Secretary] 
may prescribe;” "under such rules and regulations and upon such 
terms as the Secretary of the Interior may prescribe”); § 4, 25 
U. S. C. § 403 ("subject to and in conformity with such rules and 
regulations as the Secretary of the Interior may prescribe”); § 9, 
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It cannot be assumed that Congress attached no signifi¬ 
cance to this difference in terminology. On the contrary, 
it is a well-settled rule of statutory construction that where 
different language is used in the same connection in dif¬ 
ferent parts of the same statute, the presumption is that 
a different meaning was intended. Black, Interpretation 
of Laws (2nd ed., 1911) § 54; 59 C. J. 1004. And there is 
every reason to believe that in this case Congress did not 
intend for the same meaning to be attached to the words 
“may prescribe’’ and “to be prescribed.” For as pointed 
out at pages 10-11 of our opening brief, since a will is 
purely a creature of statute, and there is, in this case, no 
statute defining a will or prescribing the formalities with 
which the will authorized by § 2 should be executed, there 
is no way to determine the existence or validity of such 
a will in the absence of the regulations which the section 
provides are “to be prescribed” by the Secretary, and 
in accordance with which the will is required to be exe¬ 
cuted. The Secretary’s construction of § 2 completely 
ignores the nature of a will—a testamentary act or dis¬ 
position executed in accordance with the formalities pre¬ 
scribed by law (see our opening brief, pp. 10-11). It 
ignores the policy of Congress to require Indian wills to 
be so executed. 19 It ignores the mandatory and impefa- 

i 

i 


25 U. S. C. § 333 (“under such rules and regulations as the Sec¬ 
retary of the Interior may from time to time prescribe"). Similar 
provisions appear in many other Indian acts. 

i 

19 See note 14, page 19, of our opening brief. The policy of 
Congress is emphasized, rather than refuted, by the statutes to 
which the interveners refer at page 10 of their brief. For they 
show that when Congress uses the word “will," it does so in exactly 
the sense in which we have defined it above. And no one, we take 
it—with the possible exception of the interveners—would seriously 
suggest that an improperly executed will of, say, a District of 
Columbia citizen, disposing of property located in the District, 
was good simply because it left such property to the Public Health 
Service, to St. Elizabeth’s Hospital or to the United States. 


i 

i 
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tive character of the words “to be prescribed.” 20 And it 
would confer upon the Secretary authority which § 2 evi¬ 
dences no intent to bestow, and which Congress has not 
granted to the Secretary in any other act dealing with 
Indian wills and conveyances, namely, authority to deter¬ 
mine on a case by case basis whether or not to treat a 
particular act or document as a valid will—to declare 
invalid in one case a will executed in exactly the same 
manner as a will held valid in another. 

It is, we submit, inconceivable that Congress intended 
to grant such absolute and unlimited authority to the 
Secretary, and thus to create a situation in which no one 
could say with certainty how an Indian will should be 
executed, and no rules would exist by which the validity 
of such a will could be tested or determined. On the con¬ 
trary, the requirement that wills must be “in accordance 
with regulations to be prescribed by the Secretary”—a 
requirement which the Secretary concedes applies only to 
form and execution—manifests an unmistakable intent on 
the part of Congress that the Secretary state publicly and 
in advance of the fact, by official pronouncements legally 
binding upon both him and the public, just what acts or 
documents will be treated as valid wills (see our opening 
brief, pp. 22-23). And that is exactly wiiat the Secretary 
did do from December 1, 1910, until May 29, 1947. 

A construction of § 2 which confers upon the Secretary 
the authority which he claims, and which surrounds the 


20 See United States v. Eastman , 118 F. 2d 421, 424 (C. C. A. 9, 
1941), cert, denied 314 U. S. 635, in which it w T as said that § 7 
of the Act here in question, 25 U. S. C. § 407, authorizing the sale 
of certain Indian timber “under regulations to be prescribed by 
the Secretary of the Interior," “placed the Secretary in a situation 
where he must perforce state the terms under which sales would 
be approved" (italics supplied). See also Broum & Co. v. Seay, 86 
Ala. 122, 124-125, 5 So. 216, 217 (1889), quoted on page 13 of our 
opening brief, and United States v. District Director of Immigra¬ 
tion, 40 F. Supp. 371 (S. D. N. Y., 1941). 



21 


right conferred by the section with snch uncertainty and 
doubt that no Indian can be certain of how to exercise it, 
may be liberal to the Secretary. But it does not accord 
with the language or intent of § 2, and it is not liberal to 
the Indians for whose benefit the section was enacted. We 
submit that there is no rule of “liberal construction” 
which justifies the Secretary’s interpretation of § 2. 

It is difficult to believe that the Secretary is serious in 
his argument that in providing for the issuance of regula¬ 
tions, Congress intended only to require the Secretary, 
“in some manner to be determined by him,” to let Indians 
know of their rights; and that Congress could not have 
intended to require the issuance of regulations as a pre¬ 
requisite to a valid will because “the Indians could not 
read or understand them in any event” (appellee Chap¬ 
man’s brief, p. 19, italics supplied). If this is correct, 
the word “regulations,” as used in § 2, simply has no 
meaning whatever; and no laws should be enacted with 
reference to Indians because they cannot read or under¬ 
stand them either—all Indian affairs should be left en¬ 
tirely to the Secretary of the Interior to be handled in 
some manner to be determined by him. 

Our estimate of the intelligence of Congress is some¬ 
what higher than is the Secretary’s. We believe that 
Congress knew what it meant and meant what it said when 
it used the word “regulations” in § 2. And in providing 
for the Secretary to act by “regulations,” Congress did 
not mean or intend that the Secretary should act “ip 
some manner to be determined by him.” 

As for the Indian’s alleged inability to “read or un¬ 
derstand” regulations, it might be sufficient to point out 
that Indians have been largely governed by regulations 
for nearly a century, and there is nothing to indicate that 
either Congress or the Department of the Interior has 
ever regarded the issuance of regulations as the vain and 

i 

i 


i 
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useless act which the Secretary now asserts it to be. The 
Secretary’s argument, moreover, completely overlooks the 
fact that one of the principal purposes of regulations is 
to prevent arbitrary and discriminatory action on the 
part of public officials (see our opening brief, pages 22-23). 
And 'whether Indians can read or understand the Secre¬ 
tary’s regulations or not, there are those who cam, read 
and understand them, who can explain them to Indians if 
necessary, and who, like appellant, may at times be as 
much affected by regulations as are Indians themselves. 
The alleged inability of Indians to read and understand 
regulations neither justifies nor supports the Secretary’s 
interpretation of § 2. 

Under point 2, at pages 23-26, of our opening brief, we 
demonstrated that, contrary to the holding of the court 
below, if Mer-dah-ke’s alleged will was not executed as 
required by § 2, the Secretary had no authority to ap¬ 
prove it, and his approval did not make it a valid will. 
Appellees, of course, assert that the court below was 
right; but they offer no argument in support of its ruling. 
Indeed, the Secretary concedes that if he issues regula¬ 
tions, “a will must be in accordance with any regulations 
he might make” (appellee Chapman’s brief, p. 18). We 
therefore assume that our point 2 may be taken as uncon¬ 
tested, which is as it should be. For nothing could be 
clearer than the fact that the approval provision of § 2 
was not a part of the grant of authority made to Indians. 
The right granted them by the section was granted by 
the language 'preceding the approval provision. The ap¬ 
proval provision itself merely served the usual function 
of a proviso, namely, “to except something from the oper¬ 
ative effect, or to qualify or to restrain the generality, 
of the substantive enactment to which it is attached.” 
Cox v. Hart, 260 U. S. 427, 435 (1922). The sole purpose 
of the approval proviso here was to permit the Secretary 
to veto an improvident will executed “in accordance with 
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regulations’’ (see our opening brief, pp. 24-26). The pro¬ 
viso did not confer upon Indians the right to execute a 
will in any other manner, and it did not confer upon the 
Secretary authority to approve a will not executed in the 
manner specified. j 

Our construction of § 2 gives effect to the meaning of 
the word “will” (see our opening brief, pp. 10-11, 18)* to 
the plain language of ^ 2 and to its legislative history 
{id., pp. 9, 17, 24). It finds support in cases in which 
§ 2 has been considered {ibid.), in cases which ap¬ 
pellees do not even attempt to distinguish {id., pp. 12- 
17), and in the settled rule that statutes authorizing In¬ 
dian conveyances must be strictly complied with {id., p. 
10; supra, pp. 16,18). It accords with the general policy of 
Congress expressed in other statutes dealing with Indian 
wills (see our opening brief, pp. 18-19), is consistent with 
some 36 years of Departmental practice {id., pp. 11-12,19), 
protects Indians and their heirs and beneficiaries from 
arbitrary action on the part of the Secretary of the In¬ 
terior {id., pp. 18-19, 22-23), and deprives Indians of no 
right which § 2 confers upon them {supra, p. 15). If, 
in these circumstances, our position may be characterized, 
in appellees’ words, as destructive, distorting, critical, 
drastic, highly technical, torturing and fantastic, then those 
words, we submit, have taken on new meaning since this 
suit was begun. 

t 

THERE WERE NO REGULATIONS 

i 

We showed at pages 19-22 of our opening brief that at 
the time of the execution of Mer-dah-ke’s alleged will, 
and at the time of his death, there were no regulations 
prescribing the manner in which Indian wills should be 
executed. Appellees do not question a single fact which 
we stated in that connection. Nevertheless, they continue 
to insist that Mer-dah-ke’s alleged will was valid because 
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executed on a printed form of will supplied by the De¬ 
partment of the Interior. Appellees ’ argument to this 
effect assumes that the printed form in question w r as it¬ 
self a regulation, and appellees specifically state that the 
form was “printed” and “prescribed” in 25 C. F. R. 
(1949 ed.) § 296.6. 21 Both the assumption and the state¬ 
ments are incorrect. 

It is to be observed that nowhere in their briefs do 
appellees tell us when or how the Department’s printed 
form of will became a regulation. Nor can they do so. 
For the form is not and never has been a regulation. It 
has never been issued, prescribed, promulgated, published 
or printed as a regulation. It has never been included 
in a regulation. It has never been called a regulation. 
It has never been printed in the Federal Register or the 
Code of Federal Regulations, and, contrary to appellees’ 
statements, it is neither printed in nor prescribed by 
25 C. F. R. (1949) ed.) § 296.6. That section of the 
1949 edition of the Code of Federal Regulations—which, 
it should be noted, wus not even published until more 
than six months after Mer-dah-ke’s alleged will had been 
approved 22 —is not a regulation and has never been printed 
in the Federal Register. The section is merely a list 
of “Probate Forms” comprising part of a larger “List 
of Forms.” None of the forms referred to, including 
that here in question, namely, “No 5-109. Last Will and 
Testament,” is printed in the section, and the section 
does provide that any of the forms listed must be used 
or even may be used. The section is a list and nothing 
more. 


21 The statement that the form is “printed” in the 1949 edition 
of the Code of Federal Regulations is made by the interveners 
(brief, p. 8). The statement that it is there "prescribed” is made 
by the Secretary (brief, p. 25). 

22 We are informed by National Archives and Records Service 
that Title 25 of the 1949 edition of the Code was published on 
October 28, 1949. The order approving Mer-dah-ke's alleged will 
was issued April 6, 1949 (Joint App. 10A-13A). 
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It must, therefore, be obvious that such standing, if 
any, as the Department’s printed form of will possessed, 
depended entirely upon its use being prescribed by regu¬ 
lations. And as we pointed out at page 21 of our opeuing 
brief, and as the Secretary concedes at page 22 of his 
brief, the only regulation requiring the use of the form 
was specifically revoked by the Secretary’s regulations of 
May 29,1947. 

In the circumstances, it is idle for the Secretary to con¬ 
tend that his printed form of will was “ continued in use” 
by § 81.28 of his 1947 regulations (appellee Chapman’s 
brief, p. 23), which provided that “Where a will has been 
executed and filed * * * the Examiner of Inheritance * * * 
shall pass on the form of the will * * (12 F. R. 3765, 

25 C. F. R. [1949 ed.] § 81.28, R. 243). That section does 
not authorize or prescribe the use of any particular form 
of will. The words, “the form of the will,” do not even 
mean the Department’s printed form—which is called just 
that, i. e., “printed form,” when referred to by the Sec¬ 
retary. 23 Sec. 81.28 means only that the Examiner of In¬ 
heritance shall inspect the contents of the will and the 
manner in which it was executed. But it does not tell the 
Examiner, the testator or the public what the will shall 
contain or how it shall be executed. 

! 

There is no merit to the Secretary’s argument at pages 
23-24 of his brief that Law and Probate Circular No. 3661 
“constitutes an administrative construction by the Com¬ 
missioner of Indian Affairs that the printed form of wffl 
had not been revoked” by the Secretary’s 1947 regula¬ 
tions. Whether or not the Circular may properly be 
termed an “administrative construction” of anything is 
itself a doubtful question. But entirely apart from that, 

23 See § 32 of the Secretary’s 1923 regulations (R. 172); § 38 
of his 1935 regulations (R. 205, 25 C. F. R. [1st ed., 1939] § 81.50); 
Law and Probate Circular No. 3661, § 13 (Joint App. 32A). 


s 
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in his 1947 regulations the Secretary specifically “re¬ 
voked” the only regulation which prescribed or authorized 
the use of his printed form of will. That being true, 
neither the Secretary nor the Commissioner of Indian 
Affairs can, by “administrative construction,” continue 
the revoked regulation in effect. That would be equiva¬ 
lent to amending the Secretary’s 1947 regulations by in¬ 
terpretation, and regulations cannot be changed or amended 
by that process. 24 

At page 22 of his brief, the Secretary adverts again 
to the alleged effort of appellant to persuade the court 
to “invalidate all wnlls made since the 1947 revision” of 
the Secretary’s regulations; and at page 24 he refers to 
Law and Probate Circular No. 3661—which he apparently 
concedes was not a regulation—and argues, in substance, 
that his action here should be sustained because the Cir¬ 
cular afforded Indians “the same protection” which they 
would have been afforded if regulations had been in effect. 

These arguments, however, have no tendency to prove 
the existence of regulations. Indeed, they point up the 
fact that no regulations did exist. Insofar as the argu¬ 
ments have any pertinence at all, they have been answered 
supra at pages 14-15 and 16, and at pages 22-23 of our 
opening brief. As there shown, the alleged effect of the 
Court’s decision on other -wills is largely imaginary, can 
be instantly remedied in major part by the Secretary’s 
issuance of regulations, and affords no reason for the 
Court to construe § 2 other than in accordance with its 
plain terms. Nor, as we have also shown, is the “protec¬ 
tion” afforded by Law and Probate Circular No. 3661 of 
any importance. For wills must be executed in the man- 


24 Fleming v. Van Der Loo, 82 U. S. App. D. C. 74, 80, 160 F. 
2d 906, 912 (1947); Sampson V. Clark, 162 F. 2d 730, 735-736 
(Em. Ct. App., 1947); F. Uri & Co. v. Bowles, 152 F. 2d 713, 718-719 
(C. C. A. 9, 1946). 
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ner required by law, and the law here required Mer-dah- 
ke’s will to be executed in accordance with ‘ 4 regulations ” 
—not in accordance with intradepartmental instructions 
which have no legal force or effect and which bind neither 
the Secretary nor the public. j 

i 

At page 5 of his brief, the Secretary states that “The 
congressional intent was that the Secretary make avail¬ 
able to the Indian the conferred right to make a will.” 
With this statement we agree. What the Secretary over¬ 
looks, however, and what he would have the Court over¬ 
look in order to save him embarrassment, is that Congress 
specified the exact manner in which the Secretary should 
make the right available; and the language of § 2, as wfell 
as the nature of the right itself, precludes the exercise of 
the right unless and until the Secretary makes it available 
in the manner specified by the Act. The Secretary did not 
do that in this case. i 

% 

IF VALID, MER-DAH-KE’S WILL WAS REVOKED 

BY HIS MARRIAGE 

I 

At pages 26-40 of our opening brief, we stated the propo¬ 
sition that, if valid when executed, Mer-dah-ke’s will was 
revoked by operation of Oklahoma law upon his mar¬ 
riage to appellant; and at pages 40-45, the proposition 
that if not revoked by operation of Oklahoma law, the wifi 
was revoked by virtue of a decisional rule of the Secretary 
of the Interior. We supported both of these propositions 
by authorities. 

The interveners make no effort to meet either of these 
propositions by argument or to answer and try to distin¬ 
guish the authorities which we cited. Their brief rests 
placidly on a statement that the Secretary approved the 
will, which, interveners say, connotes a holding that there 
was no revocation. This, of course, does not meet the 


i 
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issues presented, and is no more persuasive than would 
be a statement by any appellee that the trial court ruled 
in his favor, and that its ruling connotes correctness of 
the judgment from which the appeal was taken. 

The Secretary’s brief mentions two of the authorities 
cited by us, and it cites other authorities holding that 
where there is a conflict between federal law and state 
law, the federal law controls. The Secretary’s argument, 
however, is summarized in the erroneous statement that 
it is our contention that the state has power to force revo¬ 
cation of an Indian will. And his brief concludes with 
the thought that, without resorting to any legal definition 
of what constitutes revocation, he can approve an instru¬ 
ment as a will, and his approval is a final and conclusive 
determination that there has been no revocation. There 
also runs throughout the arguments of appellees the as¬ 
sumption that because Congress had authority to enact 
into law the requirements for revocation of an Indian will, 
such requirements may be enforced by the Secretary even 
though Congress has enacted no statute on the subject. 
A good answer to that line of reasoning was given by the 
Supreme Court in the case of Ward v. Race Horse, 163 
U. S. 504, 514 (1895), in which it was said: 

“Nor need we stop to consider the argument ad¬ 
vanced at bar, that as the United States, under the 
authority delegated to it by the Constitution in rela¬ 
tion to Indian tribes, has a right to deal with that 
subject, therefore it has the power to exempt from 
the operation of state game laws each particular piece 
of land owned by it in private ownership within a 
state, for nothing in this case shows that this power 
has been exerted by Congress.” 

The contention that the approval of Mer-dah-ke’s will 
by the Secretary conclusively establishes it as an unre¬ 
voked will is untenable on any ground. The Secretary is 
given authority under the terms of § 2 of the amended 
Act of June 25, 1910, to approve a will, or to disapprove 
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a will. This is authority with well defined limits, and the 
Secretary cannot enlarge it. Cohen, in his Handbook of 
Federal Indian Law (1945), twice emphasizes the narrow 
limits of the Secretary’s authority. He says at page 111, 
note 271, that, “The authority of the Secretary of the 
Interior is limited to the approval or disapproval of an 
Indian will, and he lacks authority to change its provi¬ 
sions.” Mr. Cohen supports this statement at page 232, 
note 170, by language from an opinion of the Oklahoma 
Supreme Court construing the Osage Indian will statute: 

“The court cannot make a new will nor direct a 
different division of the property from that made by 
the testatrix.” In re Wah-sJmh-she-me-tsa-he’s Es¬ 
tate, 111 Okla. 177, 239 P. 177, 179 (1925). 

It follows just as logically that the authority of the 
Secretary of the Interior with reference to wills of In¬ 
dians, as provided in § 2, is limited to the approval of a 
valid and unrevoked will; it does not extend to the mak¬ 
ing of a will for an Indian, or to the republication of a 
will which has been revoked. 

i 

The contention that the Secretary can breathe new life 
into a revoked will by endorsing his approval on it, is 
equivalent to an assertion that the Secretary is invested 
with authority which Congress itself does not have. To 
claim that the Secretary, without any act of Congress or 
duly promulgated and published regulation defining what 
constitutes a revocation of a will, can determine in each 
case which comes before him whether or not a will has 
been revoked, is to give to the Secretary arbitrary author¬ 
ity to legislate in each individual case, and, in effect, to 
amend § 2. j 

This is clearly beyond the Secretary’s authority. For 
§§ 1 and 8 of Article 1 of the Constitution vest all legis¬ 
lative power in Congress. Congress may not delegate 


i 
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legislative authority, 25 and the Secretary cannot alter or 
amend an act of Congress. 

In Morrill v. Jones, 106 U. S. 466, 467 (1882), the Court 
was dealing with an effort on the part of the Secretary of 
the Treasury to put one word into a revenue law which 
exempted from import duty animals imported for breed¬ 
ing purposes. The Secretary, by regulation, provided that 
for imported animals to be free from import duty they 
must be superior stock adapted to improving the breed. 
The Supreme Court said: 

“The Secretary of the Treasury cannot, by his 
regulations, alter or amend a revenue law. All that 
he can do is to regulate the mode of proceeding to 
carry into effect what Congress has enacted.” 

In Lynch v. TUden Produce Co., 265 U. S. 315, 321-322 
(1923), the Court was dealing with a tax statute relating 
to butter. The statute provided that butter would be con¬ 
sidered adulterated if any process be followed or material 
used with the intent and effect of causing the absorption 
of abnormal quantities of water, milk or cream. The Com¬ 
missioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, promulgated a regulation to 
the effect that any butter containing 16% or more of mois¬ 
ture would be classed as adulterated butter. The Court 
said that this was an amendment of the statute which 
the Secretary had no authority to make. 

It is just as much an effort on the part of the Secretary 
of the Interior to amend § 2 by delegating to himself, and 
trying to vest in himself, authority to say that by approval 


25 Sawyer v. United States, 10 F. 2d 416, 420 (C. C. A. 2, 1926) 
(“Congress cannot delegate legislative power. That it cannot do 
so is universally recognized as a vital principle of our government 
under the Constitution.”); Panama Refining Co. v. Ryan, 293 U. S. 
388, 421 (1934) (“The Congress manifestly is not permitted to 
abdicate, or to transfer to others, the essential legislative functions 
with which it is thus vested.”). 
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of an instrument he can breathe life into a revoked will, 
as it was for the Secretary of the Treasury to take the 
action which he took in the Morrill and Lynch cases. It is 
likewise an amendment of § 2 and the exercise of prb- 
hibited delegated authority for the Secretary to attempt 
to exercise in each case the authority to define, independ¬ 
ently of any law, what constitutes a revocation of a will, 
and to refuse to follow the law on the subject found in 
the statutes of the state of which the deceased Indiap 
was a citizen, as well as in the practically universal hold¬ 
ing of the courts throughout the English speaking world 
that a change in family relations raises an irrebuttable 
presumption of an intention to revoke a will. Such action 
on the part of the Secretary is the exercise of arbitary 
power and authority. 

Appellees have cited no case, and they can cite no case, 
holding that in the absence of any law of Congress on the 
subject of revocation of a will, or on any other subject, 
a state law on the subject does not apply to a restricted- 
Indian and his property. We called attention in our origi¬ 
nal brief to the many state laws to which the Secretary 
and other officers of the Interior Department resort in 
administering the affairs of restricted Indians and their 
property. Appellees pass these by in silence. They relyi 
on some broad language in Blanset v. Cardin, 256 U. S.i 
319 (1921), Blundell v. Wallace, 267 IT. S. 373 (1925),. 
Sperry Oil <£ Gas Co. v. Chisholm, 264 U. S. 488 (1924),; 
Hanson v. Hoffman, 113 F. 2d 780 (C. C. A. 10, 1940),; 
Worcester v. Georgia, 6 Pet. 515 (1832), and United States 
v. Forness, 125 F. 2d 298 (C. C. A. 2,1942). 

j 

The question in the case at bar was not involved in any 
of those cases. In citing them appellees overlook the rule 
that the “general language of judicial opinions must be 
read in connection with the facts ,’’ White v. Aronson, 302 I 
TJ. S. 16, 21 (1937), and that there “is a pronounced line j 
of demarcation between what is said in an opinion and I 
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what is decided by it.” State v. City of St. Louis, 241 
Mo. 231, 145 S. W. 801, 803 (1912). When measured by 
these well recognized rules, there is no case cited by ap¬ 
pellees which bears out their contention or which sup¬ 
ports the very confident statement of the interveners that 
“this question is clearly disposed of ” by Blanset v. Cardin, 
Hanson v. Hoffman and Blundell v. Wallace, supra, or 
that supports the similar view of the Secretary (inter¬ 
veners’ brief, p. 12; appellee Chapman’s brief, pp. 25-27). 
The case at bar is more analogous to Caesar v. Burgess, 
103 F. 2d 503 (C. C. A. 10, 1939), and Stevens v. United 
States, 146 F. 2d 120 (C. C. A. 10, 1944), than to the 
authorities cited by appellees. 

There is another principle of la-w which appellees have 
entirely overlooked, namely, that a court, or any other 
tribunal administering property and inquiring into the 
rights of people, is obligated to inform itself on what is 
the law. This principle came before the court in the case 
of State v. Grant Superior Court, 202 Ind. 197, 172 N. E. 
897, 900, 71 A. L. R. 1354, 1360 (1930). Although that 
case involved the construction of a provision of the In¬ 
diana constitution, and necessitated a decision as to 
whether an act of the legislature became a law, the obli¬ 
gation of the court was the same as the obligation which 
confronts this Court in the case at bar. The question 
there, as here, was “What is the law?” There, it was 
what is the law that controls whether the act was passed 
in time and under circumstances to measure up to a con¬ 
stitutional provision. Here the question is what is the 
law that defines the revocation of the will of Mer-dah-ke. 
The Indiana court said : 

“It became a fixed rule of law coming from the 
common law, and upheld in the United States, that 
the courts cannot forget the law, neither can a law 
be blotted out of existence by actual destruction of 
any evidence of it and therefore blotted from the 
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minds of the courts. The courts are presumed and 
bound to know what is the law of the land, and, in 
order to fortify such a knowledge, judges of the courts 
are duty bound, where the existence of a law cannot 
be brought to the test of proof by record, to inform 
themselves in the best way they can to uphold the 
law’s existence. Gardner v. The Collector, (1867) 
6 Wall. 499,509,18 L. ed. 890.” 

Here, since appellees are unable to point to any statute 
of Congress defining what acts will serve to revoke a 
will of a restricted Indian, the Court must look to any 
source in which the law can be found. The Court cannot 
look to the arbitrary opinion 26 of the Secretary or his 
Solicitor to determine what constitutes revocation; but 
the Court can, and we believe will, look to the ir¬ 
rebuttable presumption contained in the Oklahoma law, 
84 Okla. St. Ann. § 107—the law of the state in whi<?h 
Mer-dah-ke lived and in which all of his property was 
located—to ascertain what would measure the intention 
of Mer-dah-ke to revoke his will. The Court can also look 
to the practically universal judgment of both the legisla¬ 
tive and judicial branches of government in the jurisdic¬ 
tions of the American commonwealth and throughout the 

i 

26 We submit that the opinion is fairly and accurately character¬ 
ized as “arbitrary” because the Secretary does not even pretend 
to follow any statute or any established rule of law in determining 
whether Mer-dah-ke intended to revoke his will. The Secretary's 
Solicitor said: “Of course, the right conferred on an Indian by the 
Congress to dispose of his restricted or trust property by will 
necessarily carries with it, by implication, the right to revoke such 
a will at any time during his lifetime. * * * A revocation can 
only flow from an act of the Indian which clearly evidences an 
intention to cancel or supersede the will. The mere fact of a sub¬ 
sequent marriage is not such an act as necessarily shows an inten¬ 
tion upon the part of an Indian to revoke a will * * *” (Joint 
App. 21 A). No authority or law is cited to support this dogmatic 
statement. No rule is announced for determining what is clear 
evidence of intention to revoke. The opinion is therefore both 
the pronouncement of the possession, and the exercise, of arbitrary 
power and authority on the part of the Secretary. 
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civilized world to the effect that no man has the same in¬ 
tention with reference to the distribution of his property 
by will after marriage that he had before marriage, and 
that a man’s marriage therefore raises an irrebuttable 
presumption of an intention to revoke a previously exe¬ 
cuted will and operates to revoke it either completely, or, 
in effect, as to his wife. 

When the Court looks to the law on the subject, it will, 
we believe, hold that the Secretary and his Solicitor arbi¬ 
trarily and erroneously ruled that Mer-dah-ke’s will had 
not been revoked; that there was therefore no will for the 
Secretary to approve; and that the endorsement of his 
approval on the revoked instrument did not reconvert it 
into a valid will. 

Appellees attribute to appellant the argument that state 
law may restrict the right of an Indian to dispose of his 
property by will with the approval of the Secretary. We 
have made no such contention. We recognize that the 
right of an Indian of Mer-dah-ke’s status to dispose of 
his restricted property by will is given to him by § 2 and 
that no state may deprive him of this right. We also 
recognize that an Indian who has executed a will has a 
right to revoke it, and that neither a state nor the Secre¬ 
tary of the Interior can take this right from him. We are 
not arguing about the right to make a disposition of prop¬ 
erty by will. We are defending the right of Mer-dah-ke 
to revoke a will. Everybody recognizes that he had that 
right. And the question here is whether Mer-dah-ke’s ex¬ 
ercise of the right is to be measured by the expression of 
the law where it can be found, or by the arbitrary opinion 
of the Secretary in each case. We point out where the 
law can be found. Appellees make no effort to do so; 
and their failure in that respect ignores the fact that 
for the Indian citizen as well as for the non-Indian citizen, 
our government is a government of law, not of men. 
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Not one of the cases on which appellees rely bears out 
their contention that the approval of the will by the Secre¬ 
tary connotes that it had not been revoked. 

In the case on which appellees principally rely, Blanset 
v. Cardin, 256 U. S. 319 (1921), the Court recognized that 
an Indian will can be cancelled or revoked, but it was not 
called upon to say what would constitute cancellation or 
revocation, or where to find the law on the subject. Neither 
was the question of the revocation of a will, or the law 
governing revocation, involved in Hanson v. Hoffman, 113 
F. 2d 780 (C. C. A. 10, 1940), or in Blundell v. Wallace, 
267 U. S. 373 (1925). 

The case of Sperry Oil & Gas Co. v. Chisholm, 264 U. S. 
488 (1924), is not a will case at all. 

i 

The case of Worcester v. Georgia, 6 Pet. 515 (1832), re¬ 
lated to events at a time when the Cherokee Nation held 
all of its property as tribal property, and had its own 
form of government and its distinct boundary lines. The 
period of time and the facts are so different as to furnish 
no analogy to the question presented in this case—the revo¬ 
cation of a will in 1948. 

United States v. Forness, 125 F. 2d 928 (C. C. A. 2, 
1942), deals with tribal property of the Seneca Nation, 
which resides on a reservation established before adoption 
of the United States Constitution. The litigation concerned 
a tribal contract, not a right of an individual Seneca In¬ 
dian. 

i 

There is no claim on our part that the authority of 
Congress over Indian affairs arises solely from the com¬ 
merce clause of the Constitution. Therefore Board of 
Commissioners v. Seber, 318 U. S. 705 (1943), is not an 
authority against appellant. Whatever be the source of 
federal authority to deal with an Indian or his property^ 
federal action and the rights of Indians are governed by 
established law ; and if there be no federal law on the 
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subject, both the courts and the Interior Department al¬ 
ways resort to state law. 

There is no contention on the part of appellant that 
Mer-dah-ke’s restricted property should have been dis¬ 
tributed by the judgment of a probate court of Oklahoma, 
or that the Secretary could not determine Mer-dah-ke’s 
heirs. Therefore Swain v. Hildebrand 169 Okla. 327, 36 
P. 2d 924 (1934), is not an authority in the case at bar. 

Appellees have failed to meet our argument that, if 
valid, Mer-dah-ke’s will was revoked by his marriage to 
appellant. 
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